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Abstract: The 2001 UNESCO Convention on the Protection of the Under-
water Cultural Heritage is the first international convention on the protection of 
underwater cultural heritage. The international protection of underwater cultural 
heritage faces many challenges including disputes of  jurisdiction between coastal 
and flag States, conflicts of interest between the archaeological community and 
the salvage industry and issues on national sovereign immunities. These varying 
interests caused many disputes during the preparation of the Convention. Although 
the final Convention did not receive support from the USA, the UK and other sea 
powers, it did manage to coordinate the interests of all parties in a manner that 
was consistent with the United Nations Convention on the Law of the Sea. Most 
importantly, the Convention provides a basic legal framework for the international 
protection of underwater cultural heritage.
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The United Nations Educational, Scientific and Cultural Organization 
(UNESCO) has led the formulation of three conventions on the protection of 
cultural heritage, labelled as an “arsenal” for the protection of international cultural 
heritage: the Convention for the Protection of Cultural Property in the Event of 
Armed Conflict 1954, the Convention on the Means of Prohibiting and Preventing 
the Illicit Import, Export and Transfer of Ownership of Cultural Property 1970 and 
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the Convention Concerning the Protection of the World Cultural and Natural 
Heritage 1972. On the 2 November 2001 this arsenal added a new weapon – the 
Convention on the Protection of the Underwater Cultural Heritage (hereafter “the 
Convention”), which established the basic legal framework for the international 
protection of underwater cultural heritage. This paper will provide a comprehensive 
comment on the Convention with a focus on its preparation.1
I. Background
The feats of human beings challenging the oceans have always come along 
with cruel shipwrecks, leaving countless ships, lives and property on the sea floor. 
These artifacts reveal historical knowledge unavailable, or no longer available, 
from sites on land (for example, information regarding the ancient shipbuilding 
industry, life on board and trading routes). More importantly, deep-sea chemicals 
and the biological environment preserve the status of underwater sites ensuring 
1      In recent years, many treasure hunters have become interested in the shipwrecks along 
China’s coastline, making the effective protection of underwater cultural heritage an 
urgent issue. During the National People’s Congress and the Chinese Political Consultative 
Conference in 2005, many representatives proposed motions which coincidently included 
representative Shan Jixiang’s motion for the enhancement of efforts to protect underwater 
cultural heritage and representative Chen Yuyi’s proposal on strengthening the protection of 
underwater cultural heritage in the South China Sea. Various representatives have suggested 
that China join the Convention as soon as possible, which would not only facilitate the 
protection of underwater cultural heritage, but also give China a greater ability to protect 
its national interests and marine rights at the international level and to stop the piracy of 
ancient Chinese shipwrecks and historical relics through international cooperation. (in 
China Culture Daily, 12 March 2005 (in Chinese)). Little research has been done on the 
Convention in China, except Professor Kuen-chen FU’s column on “Underwater Cultural 
Heritage” in Essays on International Law of the Sea (Xiamen: Xiamen University Press, 
No. 1, 2004 (in Chinese)) which introduced the Convention and existing cross-strait 
systems; and Professor Guo Yujun’s discussion on the legal issues of underwater cultural 
heritage in relation to the legal characterization, legal ownership, protection, management, 
and typical cases in Research on Several Legal Issues of International Underwater Cultural 
Heritage (in China Legal Science, No. 3, 2004 (in Chinese)). See the Chinese version of the 
Convention, at www.unesco.org/culture/legalprotection/water/images/chinconv.doc. 
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that these shipwrecks act as time capsules of unique archaeological value.2 On the 
other hand, shipwrecks sometimes contain economic treasures. In 1986, Christie’s 
auction house raised US$16 million from the sale of Chinese porcelain and gold 
ingots recovered from the Geldermalsem.3 The widespread use of self-contained 
underwater breathing apparatus (SCUBA) after World War II was followed by an 
increase in the looting of shipwrecks. Without regard for proper methodologies of 
archaeological excavation, commercial salvage can seriously damage shipwreck 
sites, scattering finds amongst private collectors making them unavailable for 
scientific research and public exhibition.4 In addition, threats from offshore oil 
exploration, pipelines, marine pollution and other factors, have caused underwater 
cultural heritage protection to be described as “the last major issue of a global 
nature that needs to be resolved in the law of the sea”.5 This issue originates 
not only from the convenience brought by the technical development of human 
beings, but more from the lacuna of an effective legal regime for the protection 
of underwater cultural heritage. In a traditional legal framework, salvage law and 
the law of finds are applicable to the historical shipwreck salvage dispute. Due to 
inconsistencies between the legislative spirits of these traditional legal regimes and 
underwater cultural heritage protection, their application encourages commercial 
2      For example, the Wasa, a wooden Swedish warship from the 17th century, sank in the cold 
salt water and was thus protected from the corrosion of shipworm, providing people in 
modern times the opportunity to understand the original status of naval life in the 17th 
century. Similarly, the 18th century finds in Tahiti salvaged from the wrecked HMS Pandora 
enriched our understanding of Polynesian history. See Robyn Frost, Underwater Cultural 
Heritage Protection, Australia Yearbook of International Law, Vol. 23, 2004, p. 26. For the 
importance of underwater cultural heritage, see the UNESCO Preliminary Study on the 
Advisability of Preparing an International Instrument for the Protection of the Underwater 
Cultural Heritage, paras. 7~9, http://unesdoc.unesco.org/images/0010/001026/102628cb.
pdf. (in Chinese)
3     There are two cases to be mentioned individually. See Craig Forrest, A New International 
Regime for the Protection of Underwater Culture Heritage, International and Comparative 
Law Quarterly, Vol. 51, 2002, footnote 10.
4     A UNESCO Regional Seminar on the Protection of Movable Cultural Property held in 
Brisbane, Australia, 2-5 December 1986, issued a statement of principle concerning 
underwater cultural heritage which stated that, “if positive steps are not taken immediately 
it is anticipated that the recent advances that have been made by treasure hunters 
internationally but particularly in South-East Asia will result in a tragic loss of essential and 
important heritage”. See the UNESCO Preliminary Study on the Advisability of Preparing 
an International Instrument for the Protection of the Underwater Cultural Heritage, para. 6, 
http://unesdoc.unesco.org/images/0010/001026/102628cb.pdf. (in Chinese)
5      A. Couper, Editorial: The Principal Issues in Underwater Cultural Heritage, Marine Policy, 
Vol. 20, 1996, p. 285. 
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salvage.6
Many States have published special legislation regarding the protection 
of underwater cultural heritage, however this legislation typically applies to 
the territorial waters of one Sate.7 International concern over the protection of 
underwater cultural heritage began in 1978 when the Council of Europe issued 
Recommendation 848,8 urging member States to revise their national legislations 
where necessary in order to meet the minimum legal requirements determined in 
the Annex and recommending that the Committee of Ministers create a European 
convention on underwater cultural heritage. The minimum legal requirements 
determined in the Recommendation include: the protection of all objects that have 
been beneath the water’s surface for more than 100 years; that salvage law will 
not apply to these items and instead a standard system of fixed finder’s monetary 
reward should be established; and that national jurisdiction concerning underwater 
cultural heritage should be extended up to the full 200-mile limit, i.e. the “cultural 
heritage zone”. This issue was also raised during negotiations for the United 
Nations Convention on the Law of the Sea (UNCLOS), however since it was not 
dealt with until the final days of the negotiations, relatively little time was spent 
on it. UNCLOS includes only two articles, Articles 149 and 303, which make 
reference to underwater cultural heritage.9 Although these provisions are ambiguous 
6       See below for the discussion on traditional legal regimes.
7    See Robyn Frost, Underwater Cultural Heritage Protection, Australia Yearbook of 
International Law, Vol. 23, 2004, pp. 27~28. For example, the USA published the 
Abandoned Shipwreck Act of 1987 to provide special regulations for underwater cultural 
heritage, however traditional maritime law still applies to underwater cultural heritage 
beyond the baseline of the US territorial sea. 
8      Doc 4200, Strasbourg. It is noteworthy that the Council of Europe issued Recommendation 
1486 on maritime and fluvial cultural heritage in 2000, which reflected the development of 
the Convention. 
9       Art. 149, Archaeological and historical objects: all objects of an archaeological and histori-
cal nature found in the Area shall be preserved or disposed of for the benefit of mankind 
as a whole, particular regard being paid to the preferential rights of the State or country of 
origin, or the State of cultural origin, or the State of historical and archaeological origin. Art. 
303 Archaeological and historical objects found at sea: (1) States have the duty to protect 
objects of an archaeological and historical nature found at sea and shall cooperate for this 
purpose; (2) in order to control traffic in such objects, the coastal State may, in applying 
Article 33 (stipulation on the contiguous zone), presume that their removal from the sea-bed 
in the zone referred to in that article without its approval would result in an infringement 
within its territory or territorial sea of the laws and regulations referred to in that article; (3) 
nothing in this article affects the rights of identifiable owners, the law of salvage or other 
rules of admiralty, or laws and practices with respect to cultural exchanges; and (4) this 
article is without prejudice to other international agreements and rules of international law 
regarding the protection of objects of an archaeological and historical nature.
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and brief,10 they have created room for the development of a special convention on 
the protection of underwater cultural heritage,11 included the only regulations of 
international law applicable to underwater cultural heritage, limiting the jurisdiction 
of coastal states concerning underwater cultural heritage within the extension of the 
contiguous zone12 and establishing the general principles. These general principles 
include: that States have a duty to protect underwater cultural heritage in various 
maritime zones beyond coastal State jurisdiction, that this duty is undertaken for 
the benefit of humankind,13 and that States are bound to cooperate in the fulfilment 
of these duties.
Based on Recommendation 848 of the Council of Europe, the Draft European 
Convention on the Protection of the Underwater Cultural Heritage was released 
in 1985, acknowledging the negligence of UNCLOS regarding the protection of 
underwater cultural heritage and proposing that the definition of underwater cultural 
heritage conform to the legislation of land heritage protection to ensure the internal 
integration of protection regimes, including all objects that have been beneath the 
water’s surface for more than 100 years; that the national jurisdiction concerning 
underwater cultural heritage shall extend to a 200 mile limit; and that the existing 
salvage law shall not apply to underwater cultural heritage. The draft revealed 
the disparity between salvage law and cultural heritage law in the Mediterranean 
and introduced the principle of non-economic utilization of underwater cultural 
heritage, however the draft was unsuccessful due to territorial disputes between 
10   Two articles of UNCLOS have been the subject of criticism, including L. Caflisch, 
Submarine Antiquities and International Law of the Sea, Netherlands Yearbook of 
International Law, Vol. 13, 1982, p. 3; A. Arend, Archaeological and Historical Objects: 
The International Legal Implications of LOSC Ⅲ , Virginia Journal of International Law, 
Vol. 22, 1982, p. 777; A. Strati, Deep Seabed Cultural Property and the Common Heritage 
of Mankind, International and Comparative Law Quarterly, Vol. 40, 1991, p. 859; P. 
O’Keefe and J. Nafziger, Report: The Draft Convention on the Protection of the Underwater 
Cultural Heritage, Ocean Development and International Law, Vol. 25, 1994, p. 391. 
11      Art. 303, para. 4.
12      Art. 303, para. 2.
13    Arend views Article 149 as an application of the concept of the common heritage of 
mankind to underwater cultural heritage (see A. Arend, Archaeological and Historical 
Objects: Implications of UNCLOS III, Virginia Journal of International Law, Vol. 22, 
1982, p. 800); Caflisch, however, regards Article 149 as having abandoned the principle of 
common heritage by failing to designate an authority to control the recovery of objects of 
an archaeological and historical nature. (see L. Caflisch, Sub-marine Antiquities and the 
International Law of the Sea, Netherlands Yearbook of International Law, Vol. 13, 1982, p. 
31.). 
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Greece and Turkey.14
In 1988 the International Law Association (ILA) formed the Cultural Heritage 
Law Committee, whose top priority was to create an international convention for 
the protection of underwater cultural heritage. The ILA finally adopted a draft in 
1994 and forwarded it to UNESCO for consideration.15 The draft reflected the 
spirit of the Draft Convention of the Council of Europe in three ways: first, the 
protection of underwater cultural heritage only refers to those whose ownership has 
been abandoned by their owners so as to avoid issues concerning private property 
rights; second, the protection regime was based on coastal State jurisdiction, which 
was extended up to 200 nautical miles from the baseline of the territorial sea by 
the creation of a cultural heritage zone; and third, traditional admiralty salvage 
law, which has since been applied to underwater cultural heritage in international 
waters, was to be excluded. Annexed to the draft was the Charter on the Protection 
and Management of Underwater Cultural Heritage produced by the International 
Council on Monuments and Sites (ICOMOS)16 that sets out benchmark standards 
for underwater archaeology.
UNESCO commenced a feasibility study for the drafting of a convention on 
underwater cultural heritage protection in 1993.17 The study showed that, in spite 
of the regulations on underwater cultural heritage in international waters provided 
in the 1982 UNCLOS, it was necessary to establish a more specific legal protection 
framework and resolve many complicated disputes, including the jurisdiction 
14     For details of the Draft Convention of the Council of Europe, see J. Blake, The Protection of 
the Underwater Cultural Heritage, International and Comparative Law Quarterly, Vol. 45, 
1996, pp. 819~843.  
15     During 1990-1991, the International Law Commission (ILC) consulted the United Nations 
Law of the Sea Committee without success. The International Maritime Organization 
(IMO) indicated that it was not interested in the proposal since its primary interest was in 
the removal of wrecks which were a danger to shipping. The Comité Maritime International 
(CMI) also indicated that it was not directly interested in the matter. The plenary session 
of the 64th conference of the ILA adopted the ILC’s draft and recommended that the ILA 
Secretariat transmit it to UNESCO for further action, since it considered UNESCO to be an 
appropriate organization to take action in this matter. For details of the draft, see P. O’Keefe 
and J. Nafziger, Report: The Draft Convention on the Protection of the Underwater Cultural 
Heritage, Ocean Development and International Law, Vol. 25, 1994, p. 393. 
16     Established in 1964, ICOMOS is a non-governmental organization with special observer 
status at UNESCO, and its primary function is to advise intergovernmental organizations of 
the steps necessary to conserve the monuments and sites of the world.
17     At its 141st session in 1993, the UNESCO Executive Board adopted a resolution (Doc. 141 
EX/18 Paris, 23 Mar 1993, Resolution 5.5.1, para. 20) requesting that the Director-General 
undertake this feasibility study. The study report was submitted to the 146th session of the 
Executive Board on 23 March 1995 (Doc. 146 EX/27). 
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of coastal States, statuses of salvage law and ownership, warship and sovereign 
immunity and the balance between archaeological and commercial interests. The 
necessity of such a convention was unanimously acknowledged at the meeting 
of experts18 held in May, 1996. In 1998, UNESCO created a preliminary draft 
text based on the ILA draft.19 The preliminary draft was further discussed at two 
meetings of governmental experts, in June-July 1998 and April 1999. Although no 
formal revision was made to the preliminary draft at the second meeting of experts, 
a revised draft was produced which laid the foundation for the third meeting of 
experts in July 2000. At the fourth meeting held in March-April 2001, the Director-
General made it clear that this would be the last meeting, culminating in a final 
draft.20 Under such pressure, the meeting was extended to June. The fourth meeting 
focused on a Single Negotiating Text drafted by the Chairman, Mr. Carsten Lund. 
Eventually, based on revisions to the negotiating text, the Convention was adopted 
at the 31st General Conference of UNESCO on 2 November 2001 by 87 votes in 
favor, 4 against and 15 abstentions.21 The Convention consists of 35 articles and an 
Annex with 36 rules.
II. Objectives and General Principles of the Convention
The preamble22 and Article 2 established the objectives and general principles 
of the Convention, shaping the basis for the protection regime. The starting point 
was the principle provisions of Articles 149 and 303 of UNCLOS which stated 
18     CLT-96/CONF.605/6 Paris, 22-24 May 1996. 
19     Doc. CLT-96/Conf.202/5, April 1998. For detailed discussion on the draft, see S. Dromgoole 
and N. Gaskell, Draft UNESCO Convention on the Protection of the Underwater Cultural 
Heritage 1998, International Journal of Marine and Coastal Law, Vol. 14, 1999, p. 171. 
20   P. O’Keefe, Shipwrecked Heritage: A Commentary on the UNESCO Convention on 
Underwater Cultural Heritage, London: Institute of Art and Law, 2002, p. 30.
21    The UNESCO conventions are approved by the plenary conference through consensus 
or voting instead of a signature procedure. The abstaining States included UK, Brazil, 
Czechoslovakia, Columbia, France, Germany, Greece, Ireland, Israel, Guinea-Bissau, the 
Netherlands, Paraguay, Sweden, Switzerland and Uruguay. The opposing States included 
Russia, Norway, Turkey and Venezuela. For the reasons of objection and abstention, see T. 
Scovazzi, Convention on the Protection of Underwater Cultural Heritage, Environmental 
Policy and Law, Vol. 32, 2002, pp. 152~157. 
22    The preamble received very few changes from the ILA draft, which had been based, to a 
large extent, on the 1998 Draft of the Council of Europe. Although the preamble did not 
constitute the substantive regulations of the Convention, it provided the context for the 
purpose of the interpretation of the Convention as in other international conventions (1969 
Vienna Convention on the Law of Treaties, Art. 31(2)). 
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that States have the duty to protect underwater cultural heritage for the benefit 
of mankind as a whole and that they ought to cooperate for this purpose. In 
consideration of the inadequacies of UNCLOS, the Convention clearly states in 
Article 2(1) that its aim is to “ensure and strengthen the protection of underwater 
cultural heritage”. In order to achieve this legislative objective, the Convention 
established the following principles: preservation of underwater cultural heritage 
for the benefit of humanity, preservation in situ, no commercial exploitation of 
underwater cultural heritage and international cooperation.
Article 2(3) of the Convention provides that “States Parties shall preserve 
underwater cultural heritage for the benefit of humanity in conformity with the 
provisions of this Convention”.23 The preamble of the Convention acknowledges 
“the importance of underwater cultural heritage as an integral part of the cultural 
heritage of humanity and a particularly important element in the history of peoples, 
nations, and their relations with each other concerning their common heritage”. 
Since underwater cultural heritage faces global threats, its protection shall be for 
“the benefit of humanity”. However, it provides no legal basis but only lofty goals 
stipulations similar to Article 149 of UNCLOS. The Convention prescribes that 
the seizure of underwater cultural heritage shall be “for the public benefit”, to 
raise public awareness, and that “competent authorities” shall be established and 
reinforced, but only one archaeological principle is reiterated: public access to 
cultural heritage shall be allowed except where such access is incompatible with 
its protection. The Convention fails to provide specific stipulations on the use of 
public funds, museum construction and channels of museum collection. In addition, 
the Convention fails to resolve the relation between the benefit of humanity and its 
other interests including property ownership and special national interests.24
23    Article 149 of the UNCLOS provides that “all objects of an archaeological and historical 
nature found in the Area shall be preserved or disposed of for the benefit of mankind as a 
whole, particular regard being paid to the preferential rights of the State or country of origin, 
or the State of cultural origin, or the State of historical and archaeological origin.” The 
UNESCO Convention differs from Article 149 in three aspects. First, the term “preservation” 
is used instead of “preservation or disposal”, which means disposal is no longer regarded as 
an alternative to preservation (CLT-99/WS/8, Paris, Apr. 1999, 24). Second, no reference is 
made to the preferential rights of relevant states. The wording of Article 149 results in many 
difficulties during interpretation, and therefore the Convention abandoned this provision 
and reflects the historical or cultural interests of states in other provisions, such as the terms 
concerning cooperation, notification and information sharing. Third, the Convention is 
applicable to all maritime waters it deals with. 
24    S. Dromgoole, 2001 UNESCO Convention on the Protection of the Underwater Cultural 
Heritage, International Journal of Marine and Coastal Law, Vol. 18, 2003, p. 68.  
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The Convention uses the term “preservation” while determining the 
“protection” measures for underwater cultural heritage. Taking into account the 
preamble of the Convention, then the term “preservation” can be more precisely 
defined. The preamble highlights the dangers that underwater cultural heritage 
can face through the use of unscientific excavation methods and commercial 
exploitation, thus by using the term “preservation” the Convention refers to 
the general concept of safeguarding and conserving the physical integrity and 
archaeological value of underwater cultural heritage. The highest risk of danger 
for underwater cultural heritage is that it will be discovered and excavated by 
those who lack the required expertise, that they will remove the artifact to a 
strange environment, and ultimately destroy the connection between underwater 
cultural heritage and its native environment. This not only damages the physical 
relationship between the cultural heritage piece and its point of discovery and 
compromises its archaeological value, but also damages the recovered objects.25 
The Convention aims to rectify this by introducing the principle of preservation 
in situ.26 This demonstrates the basic principle in archaeology that excavation of 
25     As early as 1974 a study conducted for Turkish authorities stated that there was no classical 
age wreck examined off the coasts of Turkey which has not been interfered with. In 
other countries divers have used explosives to break up wrecks and make bullion readily 
accessible. In other cases, holes have been blasted in the wreck area by using “prop-wash” 
without regard for proper survey and mapping techniques, thus destroying information 
which could have been retrieved by scientific excavation and also destroying artifacts, such 
as ships’ timbers which are of great importance to archaeological records. In many cases the 
desire to control severe damage of this kind has been the reason for states to extend their 
jurisdiction beyond their territorial sea. UNESCO Preliminary Study on the Advisability 
of Preparing an International Instrument for the Protection of the Underwater Cultural 
Heritage, para. 4, at http://unesdoc.unesco.org/images/0010/001026/102628cb.pdf (in 
Chinese).
26     Article 2(5) of the Convention provides that “the preservation in situ of underwater cultural 
heritage shall be considered as the first option before allowing or engaging in any activities 
directed at this heritage.” This is reiterated in Rule 1 of the Annex: “The protection of 
underwater cultural heritage through in situ preservation shall be considered as the first 
option. Accordingly, activities directed at underwater cultural heritage shall be authorized 
in a manner consistent with the protection of that heritage, and subject to that requirement 
may be authorized for the purpose of making a significant contribution to protection or 
knowledge or enhancement of underwater cultural heritage.” The preamble recognizes the 
principle of preservation in situ, stating it is “committed to improving the effectiveness 
of measures at international, regional and national levels for the preservation in situ or, if 
necessary for scientific or protective purposes, the careful recovery of underwater cultural 
heritage.” For the establishment of preservation in situ in cultural heritage law, see Luigi 
Migliorino, In Situ Protection of the Underwater Cultural Heritage under International 
Treaties and National Legislation, International Journal of Maritime and Coastal Law, Vol. 
10, 1995, p. 483.
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an artifact is only permitted in two circumstances: when the site of the artifact 
is threatened or when the excavation is for legitimate research purposes. The 
Convention anticipates excavation and salvage in specific situations. Rule 1 of the 
Annex provides that “activities … may be authorized for the purpose of making a 
significant contribution to protection or knowledge or enhancement of underwater 
cultural heritage.” Rule 4 indicates that “excavation or recovery is necessary for 
the purpose of scientific studies or for the ultimate protection of the underwater 
cultural heritage.” These activities must observe basic archaeological codes 
stipulated in the rules of the Annex to the Convention. Some scholars doubt that 
the principle of preservation in situ fails to consider the interests of other users of 
underwater cultural heritage.27 In fact, excavation is not necessary for appreciation 
by the general public and study of underwater cultural heritage, since the public 
can gain knowledge of such heritage through sources of media such as books, film, 
television and the Internet.28
The commercial salvage by treasure hunters without regard for the proper 
archaeological methods has been a major concern. Such concern is expressed in 
the preamble of the Convention which recognizes “the availability of advanced 
technology that enhances discovery of and access to underwater cultural heritage” 
and expresses a deep concern for “the increasing commercial exploitation of 
underwater cultural heritage, and in particular by certain activities aimed at the 
sale, acquisition or barter of underwater cultural heritage”. These all reflect the 
archaeological ethos that commercial recovery of underwater cultural heritage is 
incompatible with its preservation. While the preamble does not, however, make 
this explicit, Article 2(7) of the Convention declares that “underwater cultural 
heritage shall not be commercially exploited.” Rule 2 of the Annex clearly provides 
that “the commercial exploitation of underwater cultural heritage for trade or 
speculation or its irretrievable dispersal is fundamentally incompatible with the 
protection and proper management of underwater cultural heritage. Underwater 
cultural heritage shall not be traded, sold, bought or bartered as commercial goods.” 
In addition, Article 4 of the Convention excludes in principle the application 
of salvage law and the law of finds in cases of underwater cultural heritage. 
27    David J. Bederman, The UNESCO Draft Convention on Underwater Cultural Heritage: A 
Critique and Counter-proposal, Journal of Maritime Law and Commerce, Vol. 30, No. 2, 
1999, pp. 341~342. 
28    See Ole Varmer, The Case against the “Salvage” of the Cultural Heritage, Journal of 
Maritime Law and Commerce, Vol. 30, 1998, p. 292.
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Therefore, the Convention is not simply concerned with the preservation of the 
archaeological value or physical integrity of underwater cultural heritage, but also 
wishes to remove or limit the economic value of underwater cultural heritage. This 
raises complex issues regarding the manner in which various values attributable 
to underwater cultural heritage can be realized, and whether it is possible for 
economic and archaeological values to coexist, or whether, as the preamble and 
substantive provisions of the Convention suggest, that these values are antithetical 
to one another. Whether the Convention achieves this is, however, is in doubt.29
The Convention also elaborates upon the principle of cooperation, derived 
from Article 303 of UNCLOS. Any international protection regime will only be 
effective if there is sufficient cooperation between States. The preamble realizes 
“the importance of protecting and preserving the underwater cultural heritage and 
that responsibility therefore rests with all States.” Article 2(2) of the Convention 
provides that “States Parties shall cooperate in the protection of underwater cultural 
heritage.” Article 2(4) also states that, “States Parties shall, individually or jointly 
as appropriate, take all appropriate measures in conformity with this Convention 
and with international law that are necessary to protect underwater cultural 
heritage, using for this purpose the best practicable means at their disposal and 
in accordance with their capabilities.” Therefore, the Convention obligates State 
parties to actively cooperate.
The development of the Convention is a result of the development of both 
UNCLOS and regional initiatives including the 1985 Draft European Convention. 
To this end, it not only reiterates standing principles, but also introduces new 
principles, seeking to form a new international preservation regime. The preamble 
of the Convention realizes the need to codify existing rules and indicates its 
intention to further develop these rules. Such development, however, must be 
conducted in conformity with international law and practice, including the regime 
applicable to underwater cultural heritage in international waters and UNCLOS. 
The preservation mechanism will be based upon the jurisdiction of individual 
states, requiring each state to preserve underwater cultural heritage within its 
jurisdiction for the benefit of humanity. In addition, each state is obligated to 
provide educational and national services, create a punishment system for breaches 
of the obligation, ensure adherence to the benchmarking standards and prohibit the 
application of laws which promote an economic incentive to recover underwater 
29     See Section IV of this paper for detailed discussion. 
China Oceans Law Review (Vol. 2006 No. 1)450
cultural heritage.
III. Scope of the Convention
The Convention applies to its applicable object (for the purpose of the 
Convention, “underwater cultural heritage”), its regulated activities and its 
geological scope. The scope of the Convention greatly differs from that of the ILA 
draft. On one hand the scope is widened by eliminating abandonment criteria and 
including state-owned vessels, however, on the other hand, the scope is narrowed 
by limiting the activities directed at underwater cultural heritage.
A. Defining “Underwater Cultural Heritage”30
“Underwater cultural heritage” is defined in Article 1: “(a) ‘underwater 
cultural heritage’ means all traces of human existence having a cultural, historical 
or archaeological character which have been partially or totally under water, 
periodically or continuously, for at least 100 years such as: (i) sites, structures, 
buildings, artifacts and human remains, together with their archaeological and 
natural context; (ii) vessels, aircraft, other vehicles or any part thereof, their cargo 
or other contents, together with their archaeological and natural context; and (iii) 
objects of prehistoric character. (b) Pipelines and cables placed on the seabed 
shall not be considered as underwater cultural heritage. (c) Installations other than 
pipelines and cables, placed on the seabed and still in use, shall not be considered 
as underwater cultural heritage.”
Compared with other UNESCO conventions, this definition adopts physical 
objects for description, not limited to abstract explanation; the definition is 
broader than many other conventions concerning terrestrial cultural heritage and is 
primarily concerned with the native environment of cultural heritage rather than the 
composition thereof.31 “All traces of human existence” would include all objects 
that provide evidence of human history and those objects listed in the Convention 
30   For issues concerning the definitions of “cultural property” and “underwater cultural 
heritage”, see Lauren W. Blatt, SOS (Save Our Ship)! Can the UNESCO 1999 Draft 
Convention on the Treatment of Underwater Cultural Heritage Do Any Better?, Emory 
International Law Review, Vol. 14, 2000, pp. 1587~1591. 
31   See CLT-99/WS/8, Paris, Apr. 1999, 15. The definition is derived from the ILA draft 
definition, which itself was based on the 1985 Draft European Convention.
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serve only as the types of underwater cultural heritage that are most likely to be 
found underwater.32
The 100 years’ time limit, based upon administrative pragmatism rather than 
archaeological, cultural or historical significance, is common within domestic 
legislation and international conventions, but a little arbitrary.33 In this way, the 
Convention currently cannot be applied to the wreck of the Titanic and sites related 
to the two World Wars, however it will be applicable in the near future. It is notable 
that the 1998 Draft also adopted a 100 year limit, but allowed state parties to 
include sites which have been underwater for less than 100 years into the regulatory 
scope of the Convention at their discretion.34 The flexibility of this clause would 
benefit the protection of more recent underwater cultural heritage, but granted 
too much autonomy to state parties, allowing States to compromise the 100 years 
general rule. As such, the same provision was not adopted in the Convention.35 In 
addition, the time limit is not clearly defined. As one of the aims of the Convention 
is to promote in situ preservation, it may be presumed that this should be calculated 
based on the time that any activity directed at the underwater cultural heritage is 
contemplated, and not merely from the time of discovery.36
A “value” criteria was embodied in the definition by which it only regulates 
traces of human existence having “a cultural, historical or archaeological 
32    An earlier unsuccessful proposal included non-human resources, such as paleontological 
objects and natural features of cultural significance to indigenous peoples who have 
a spiritual association with oceans (CLT-2000/CONF.201/3, Paris, Apr. 2000, 3). The 
Archaeological Institute of America also called for an expanded definition to include non-
human archaeological objects, such as Paleo-Indian sites, see Anon., Comments of the 
Archaeological Institute of America on the UNESCO Draft Convention on the Protection of 
the Underwater Cultural Heritage, International Journal of Cultural Property, Vol. 7, No. 2, 
1998, pp. 538~544.
33    A number of States have used time periods as a criteria for protection, including the 
Netherlands (50 years, Monuments and Historic Buildings Act 1988), Denmark (100 
years, Protection of Nature Act 1992), Norway (100 years, Cultural Heritage Act 1979), 
Sweden (100 years, Act Concerning Ancient Monuments and Finds 1988) and Greece (all 
underwater cultural heritage dated as prior to 1453, and those from 1453 to 1830 on the 
advice of the Archaeological Council). The time limit of 100 years is adopted in many 
international conventions and recommendations, including 1970 UNESCO Convention and 
1985 European Convention on Offences relating to Cultural Property. 
34      1998 Draft, Art. 1(b). For the discussion on this clause, see S. Dromgoole and N. Gaskell, 
Draft UNESCO Convention on the Protection of the Underwater Cultural Heritage 1998, 
International Journal of Marine and Coastal Law, Vol. 14, 1999, p. 174.
35    S. Dromgoole, 2001 UNESCO Convention on the Protection of the Underwater Cultural 
Heritage, IJMCL, Vol. 18, 2003, p. 63. 
36     C. Forrest, A New International Regime for the Protection of Underwater Cultural Heritage, 
International and Comparative Law Quarterly, Vol. 51, 2002, p. 524.
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character”.37 Fierce debates have taken place regarding whether or not the value 
criteria should be included in the Convention. States took their standpoints 
depending on their national laws. Generally, States with common law systems held 
that only specific underwater cultural heritage sites having special value shall be 
protected, while States with a civil law system tended to provide blanket protection 
to all sites identified as “historical sites” or “cultural heritage” sites within a 
certain historical period. The inclusion of value criteria indicated that states with a 
common law system had the upper hand during negotiations. In fact, the wording of 
the criteria failed to limit the scope of the Convention and a number of States held 
that all objects over 100 years will have “a cultural, historical or archaeological 
character”. As a matter of fact, having such character does not necessarily imply 
the existence of any cultural or archaeological value. Therefore, this was superficial 
and failed to meet the requirement imposed by those in favor of limiting the scope 
of the Convention.38 For example, the UK expressed strong reservations on this 
issue.
B. Private Law Issues of Ownership and Abandonment
A great deal of litigation with regard to underwater cultural heritage concerns 
private law issues of ownership and abandonment.39 Each State has jurisdiction 
to determine title to and disposition of underwater cultural heritage found in its 
territory and their courts will, in accordance with its rules, determine ownership 
37     This criteria was not included in the draft. Many scholars criticized the definition for being 
too broad and for its use of the period standard in replacement of the historical value 
standard. See e.g. David J. Bederman, The UNESCO Draft Convention on Underwater 
Cultural Heritage: A Critique and Counter-proposal, Journal of Maritime Law and 
Commerce, Vol. 30, No. 2, 1999, pp. 332~334.
38     Bederman suggested that the US national registration system be mirrored, each state party 
formulating a catalogue of “significant” vessels to limit the scope of the Convention. Other 
scholars thought there was no compromise on this matter since in-depth archaeological 
work is commonly needed in order to determine the cultural significance of a site. Thus, 
the significance criteria built on these characters violates the fundamental principle of the 
Convention - the underwater cultural heritage shall be disturbed to the minimum extent and 
preserved in situ. See S. Dromgoole, 2001 UNESCO Convention on the Protection of the 
Underwater Cultural Heritage, International Journal of Marine and Coastal Law, Vol. 18, 
2003, p. 64. 
39      See, eg, Columbus-America Discovery Group v. Atlantic Mutual Insurance,742 Fsupp.1327 
(EDVa. 1990)；974 F. 2d 450 (4th Cir., 1992); Treasure Salvors, Inc v. Unidentified, 
Wrecked and Abandoned Sailing Vessel, 569 F. 2d 330, 340 (5th Cir., 1978); Pierce v. 
Beamis (The Lusitania) [1986] 1 QB 384, [1986] Lloyd’s Rep. 132.
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to underwater cultural heritage. According to comparative law, these national laws 
differ dramatically from State to State and there appears to be little consistency.40 In 
addition, “ownership disputes are rarely limited to laws of two antagonistic States, 
and generally, the cultural heritage has been transferred to a number of States 
before it becomes dusty.”41 For underwater cultural heritage found in international 
waters, ownership is typically regulated by salvage law and the law of finds. 
Generally speaking, any individual can recover sunken properties on the high seas 
at will and ask the owner for reward.42 The salvor can exercise maritime lien to 
the finds before the receipt of rewards. If the owner is unknown or has abandoned 
their right, then the finder can take ownership according to the law of finds. If the 
owner can be determined and has not abandoned their right, then ownership will 
not be lost as time goes on. In this regard, the method for the determination of 
“abandonment” becomes crucial.43
Drafters of the Convention faced difficulties when trying to determine how to 
deal with the relations amongst these private rights. They realized that it might be 
unconstitutional for State Parties if the Convention were to deprive the rights of the 
original owners. For this reason, the ILA and early UNESCO drafts had proposed 
that the Convention be applicable only to abandoned underwater cultural heritage. 
However, the abandonment criteria set therein was highly controversial and not 
40    CLT-99/WS/8, Paris, Apr. 1999, 17. For an overview of the national laws of a number of 
States, see S. Dromgoole ed., Legal Protection of the Underwater Cultural Heritage: 
National and International Perspectives, The Hague: Kluwer Law International, 1999; ILA 
Sixty-Fourth Conference, Report of the International Committee on Cultural Heritage Law, 
Queensland, Australia, 1990, pp. 3~6. 
41    Evangelos I. Gegas, Note & Comment, International Arbitration and the Resolution of 
Cultural Property Disputes: Navigating the Stormy Waters Surrounding Cultural Property, 
13 Ohio St. J. on Disp. Resol. 155 (1997), quoted from George Koumantos, Introductory 
Report, The International Protection of Cultural Property from the Standpoint of Private 
International Law, International Colloquy on European Law, 1983.
42   S. Dromgoole and N. Gaskell, Draft UNESCO Convention on the Protection of the 
Underwater Cultural Heritage 1998, International Journal of Marine and Coastal Law, Vol. 
14, 1999, p. 184. 
43      Regarding the application conditions of the salvage law and law of finds, American scholars 
have completed research based on their rich case resources. See e. g., Charles A. Cerise, 
Treasure Salvage: The Admiralty Court “Finds” Old Law, Loyola Law Review, Vol. 28, 
1992, p. 1126.
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accepted by many States.44 As a result, the abandonment criteria was deleted from 
the Convention,45 meaning that issues of ownership were not discussed. This 
appeared to be the simplest solution and it seemed that the unresolved issue of 
ownership and abandonment would not affect the preservation of wrecks. But this 
solution would not last forever, and the issue of ownership and the basic principles 
of the Convention would eventually conflict. For example, when preservation in 
situ is considered to be a priority, is the owner prohibited from recovering their own 
property? Should the owner observe the rules of the Annex to the Convention for 
recovery? If yes, the owner’s rights would be violated. In fact, a number of clauses 
in the Convention have potential effects on the ownership issue.46
C. Warships and Other State-Owned Vessels
44    The draft held that “underwater cultural heritage shall be deemed to have been abandoned: 
(a) whenever technology would make exploration for research or recovery feasible but 
exploration for research or recovery has not been pursued by the owner of such underwater 
cultural heritage within 25 years after discovery of the technology; or (b) whenever no 
technology would reasonably permit exploration for research or recovery and at least 50 
years have elapsed since the last assertion of interest by the owner in such underwater 
cultural heritage.” For the discussion on this provision, see S. Dromgoole and N. Gaskell, 
Draft UNESCO Convention on the Protection of the Underwater Cultural Heritage 1998, 
International Journal of Marine and Coastal Law, Vol. 14, 1998, pp. 179~183; David J. 
Bederman, The UNESCO Draft Convention on Underwater Cultural Heritage: A Critique 
and Counter-proposal, Journal of Maritime Law and Commerce, Vol. 30, No. 2, 1999, pp. 
332~334 (Bederman held the view that the draft’s stipulation went against general maritime 
law as followed by many maritime States and was in fact the “indirect expropriation” 
of private property). If the abandonment criteria were to be provided, the most difficult 
thing would be the application to State owned vessels, which had been controversial at 
the national law level. The typical cases included the US Sea Hunt, Inc v. Unidentified, 
Shipwrecked and Abandoned Vessels or Vessels case, 47 F. Supp.2d 678; for the discussion, 
see Jerry E. Walker, A Contemporary Standard for Determining Title to Sunken Warships: A 
Tale of Two Vessels and Two Nations, University of San Francisco Maritime Law Journal, 
Vol. 12, 1999-2000, p. 311. 
45     UNESCO noted that no other international or regional convention aimed at the preservation 
of cultural heritage addresses the issue of ownership of cultural heritage. For example, 
the 1907 International Peace Conference included provisions for the protection of cultural 
property in the event that armed conflict was not confined to public property, but included 
private property. Similarly, the 1954 Convention concerns the protection of cultural 
heritage “irrespective of origin or ownership.” See G. Reichelt, International Protection of 
Cultural Property, Uniform Law Review, Vol. 1, 1985, pp. 79~147; S. A. Williams, Recent 
Developments in Restitution and Return of Cultural Property, International Journal of 
Museum Management and Curators, Vol. 3, 1984, pp. 117~129. 
46    S. Dromgoole, 2001 UNESCO Convention on the Protection of the Underwater Cultural 
Heritage, International Journal of Marine and Coastal Law, Vol. 18, 2003, p. 70.
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Since warship-related international laws are complex, obscure and politically 
sensitive, the drafters of the Convention did not, at first, plan to apply the 
Convention to warships and other State-owned vessels.47 If this is the case, then 
a considerable part of underwater cultural heritage would be unregulated by the 
Convention. This approach had been criticized.48 It is notable that, to a large extent, 
it was the abandonment issue that caused drafters to exclude State-owned vessels. 
A number of States found it difficult to accept the application of abandonment 
criteria within the draft Convention. They held that States do not abandon their 
property without express declaration.49 The exclusion of abandonment criteria in 
the Convention cleared obstacles allowing for the inclusion of State-owned vessels. 
Therefore, State-owned vessels were finally included in the Convention, which is 
recognized as one of the major achievements of the Convention.50
 With the regulation of the Convention on State-owned vessels, a question 
arose as to whether the national sovereign immunity applied to sunken warships. 
Articles 95 and 96 of UNCLOS govern the immunity from jurisdiction granted to 
State-owned vessels.51 This immunity is extended to the salvage of such vessels.52 
A number of scholars have suggested that sunken vessels cease to be ships and 
47      As Article 2(2) of the negotiating draft stated, the Convention “shall not apply to the remains 
and contents of any warship, naval auxiliary, other vessels or aircraft owned or operated by 
a State and used, at the time of its sinking, only for government non-commercial purposes”. 
(CLT-96/CONF.202/5 Rev. 2, Paris, July 1999) 
48    See, e.g., S. Dromgoole and N. Gaskell, Draft UNESCO Convention on the Protection of 
the Underwater Cultural Heritage 1998, International Journal of Marine and Coastal Law, 
Vol. 14, 1999, pp. 186~187. This article points out that the majority of wrecks designated as 
being of historical or archaeological importance in UK territorial waters between 1973 and 
1995 are warships. 
49     D. J. Bederman, Rethinking the Legal Status of Sunken Warships, Ocean Development and 
International Law, Vol. 31, 2000, pp. 97~125.
50    S. Dromgoole, 2001 UNESCO Convention on the Protection of the Underwater Cultural 
Heritage, International Journal of Marine and Coastal Law, Vol. 18, 2003, p. 73.
51   Article 95 states that “warships on the high seas have complete immunity from the 
jurisdiction of any State other than the flag State”. Article 96 states that, “ships owned or 
operated by a State and used only on governmental non-commercial service shall, on the 
high seas, have complete immunity from the jurisdiction of any State other than the Flag 
State”.
52     State-owned vessels are exempt from the 1910 and 1989 Conventions on Salvage.
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are therefore no longer under the exclusive jurisdiction of the flag State.53 If this 
is the case, then Articles 95 and 96 will no longer apply, and State-owned vessels 
will be subject to the same jurisdictional regime as other wrecks.54 The majority 
of maritime nations opposed this notion and held that sunken vessels remained 
under the exclusive jurisdiction of the flag State and interference by other States 
would only be allowed with the expressed permission from the flag State. In an 
attempt to reach a compromise between flag States and coastal States, Article 2(8) 
of the Convention states that “Consistent with State practice and international 
law, including the United Nations Convention on the Law of the Sea, nothing 
in this Convention shall be interpreted as modifying the rules of international 
law and State practice pertaining to sovereign immunities, nor any State’s rights 
with respect to its State vessels and aircraft.” Afterwards, the Convention made 
particular provisions according to the maritime zone in which the State vessel 
lies. Within the territorial waters of another State, jurisdictional conflict would 
arise. In fact, such conflict had occurred and had been eventually resolved by 
agreement between States.55 According to Article 7(3) of the Convention, in this 
case, the coastal State is required to inform the flag State in order to cooperate for 
the protection of the wreck. However, according to Article 8(2), the flag State’s 
existing rights in international law would not be altered accordingly. Article 10(7) 
provides that no activity directed at State vessels and aircraft shall be conducted 
without the agreement of the flag State if the ship lies within the continental shelf 
or the exclusive economic zone. There are two exceptions to this rule: First, Article 
10(4) states that the coastal State is granted the power to undertake emergency 
measures without the flag State’s consent in order to “prevent immediate danger 
to underwater cultural heritage, whether arising from human activities or any 
other cause, including looting”. Second, Article 10(2) provides that, according to 
53    Dromgoole and Gaskell, Draft UNESCO Convention on the Protection of the Underwater 
Cultural Heritage 1998, International Journal of Maritime and Coastal Law, Vol. 14, No. 
2, 1999, p. 233; Caflisch, Submarine Antiquities and the International Law of the Sea, 
Netherlands Law Book of International Law, Vol. 13, 1982, p. 25; W. Riphagen, Some 
Reflections on “Functional Sovereignty”, Netherlands Yearbook of International Law, Vol. 6, 
1975, p. 128. 
54    At the 2000 meeting Malta declared that “the immunity afforded by the UNCLOS to 
warships and other government ships operated for non-commercial purposes applies only as 
long as they remain in operation. If wrecked, they do not continue to enjoy this immunity.” 
55    For example, France and the USA entered into a formal agreement to settle disputes 
concerning the CSS Alabama; and for the HMS Birkenhead, UK and South Africa reached 
an agreement in the Exchange of Notes.
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international law, a coastal State “in whose exclusive economic zone or on whose 
continental shelf underwater cultural heritage is located has the right to prohibit 
or authorize any activity directed at such heritage to prevent interference with 
its sovereign rights or jurisdiction”. If the underwater cultural heritage lies in the 
international sea bed area (the Area),56 Article 12(7) declares that: “no State shall 
undertake or authorise activities directed as State vessels and aircraft in the Area 
without the consent of the flag State.”57
The failure to provide a satisfactory and effective compromise in terms of 
sovereign immunity constituted one of the major hindrances for the adoption of the 
Convention by some States.58 Given the aim of the Convention, State vessels that 
fall within the definition of underwater cultural heritage shall not be excluded from 
the Convention; in fact, the application of State immunity to vessels of antiquity 
has encountered many difficulties in practice.59
D. Activities to Be Regulated by the Convention
The initial draft used the term “activities affecting” underwater cultural 
heritage to delineate the scope of activities which would be subject to the 
Convention. This included a number of activities, such as the exploration of 
natural resources, construction, including the construction of artificial islands, 
installations and structures, the laying of cables and pipelines as well as the 
increasing commercialization of efforts to recover underwater cultural heritage. 
This wide definition of underwater cultural heritage would inevitably result in 
56    The Area is defined in Art. 1(4) of the Convention as “the seabed and ocean floor and sub-
soil thereof, beyond the limits of national jurisdiction”. 
57     Some scholars point out that this means that state parties are not required to prohibit their 
citizens or vessels from conducting these activities. See P. O’Keefe, Shipwrecked Heritage: 
A Commentary on the UNESCO Convention on Underwater Cultural Heritage, London: 
Institute of Art and Law, 2002, p. 100. 
58    S. Dromgoole, 2001 UNESCO Convention on the Protection of the Underwater Cultural 
Heritage, International Journal of Marine and Coastal Law, Vol. 18, 2003, p. 74. One of 
the reasons for the UK’s abstention included that the provisions in the Convention upset the 
balance between coastal States and flag States created in UNCLOS. 
59    See C. Forrest, A New International Regime for the Protection of Underwater Cultural 
Heritage, International and Comparative Law Quarterly, Vol. 51, 2002, pp. 527~528. 
According to the author, this is not only because the definition of “warships” in Article 29 
of UNCLOS is inappropriate for warships of earlier centuries, but also because it may be 
difficult to determine whether a particular historic wreck was in fact a “State owned vessel” 
(such as privateers or pirate ships).
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an excessively broad scope of the Convention. The Canadian delegation stated 
that “the main thrust of the proposed convention should be to deal with treasure 
hunters or dive expeditions which focus on underwater cultural heritage, and not 
such activities as commercial fishing or cable-laying which only incidentally 
affect it”. They therefore proposed that the term “directed at” should replace with 
the term “affecting”. Only activities that had interaction with the underwater 
cultural heritage as their aim would be subject to the mandatory provisions of the 
Convention. As such, an important alteration in the scope of the Convention was 
made at the 1999 meeting. The term “activities directed at” underwater cultural 
heritage is defined in Article 1(6) of the final Convention text as any “activities 
having underwater cultural heritage as their primary object and which may, 
directly or indirectly, physically disturb or otherwise damage underwater cultural 
heritage”.60
Activities such as commercial fishing and cable laying may have an adverse 
effect on underwater cultural heritage. However, in most cases these effects are 
caused inadvertently. These industries are reluctant to acknowledge the danger 
which their activities pose to underwater cultural heritage, and States conscious 
of the economic importance of these industries are similarly eager to downplay 
their potentially destructive role. The Convention defines “activities which, despite 
not having under water cultural heritage as their primary object or one of their 
objects, may physically disturb or otherwise damage underwater cultural heritage” 
as “activities incidentally affecting underwater cultural heritage”. States are then 
required to “use the best practicable means at its disposal to prevent or mitigate any 
adverse effects that might arise from activities under its jurisdiction incidentally 
affecting underwater cultural heritage”.61 However, this Article is substantially 
weaker than that originally proposed by the Canadian delegation as it leaves the 
60     An alternative was proposed to widen the scope by including not only activities which had 
underwater cultural heritage as its primary object, but also those which had underwater 
cultural heritage as “its object or as one of its objects” (WG.1/WP.12, Paris, 4 July 2000). 
According to the proposal, this was a preferable definition as it would incorporate marine 
scientific research operations that have investigations of marine life on underwater cultural 
heritage as its object. 
61     Art. 5. 
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determination of “best practicable means at its disposal” to each individual state.62
E. Geographical Scope of the Convention
The Convention is applicable within six areas: internal waters, territorial sea, 
exclusive economic zone, the continental shelf and the Area. It is notable that 
“internal waters” mentioned in the Convention refers to that within the context of 
law of the sea, namely “waters on the landward side of the baseline of the territorial 
sea”,63 and therefore has an exclusive maritime character. Geographical “internal 
waters”, which include rivers, lakes and dams, are therefore not considered 
“internal waters” in this context. During the negotiations of the Convention, a 
number of delegates argued that the applicable standards for underwater cultural 
heritage covered by the Convention should also apply to underwater cultural 
heritage in geographical internal waters.64 Given the fact that a state has absolute 
sovereignty within its territory, any State may, if it so wished, apply the provision 
of the Convention to underwater cultural heritage in its internal waters. It has, 
however, been proposed that the Convention might acknowledge such a power 
within international law.65 As such, Article 28 was introduced which declares that: 
“when ratifying, accepting, approving or acceding to this Convention or at any time 
thereafter, any State or territory may declare that the Rules shall apply to inland 
waters not of a maritime character.”
62   The Canadian delegation proposed the inclusion of the following Article: “Activities 
incidentally affecting underwater cultural heritage. 1. Each State Party shall take reasonable 
measures to ensure that activities are avoided that adversely affect known underwater 
cultural heritage in its internal waters, archipelagic waters, territorial sea, exclusive 
economic zone or on its continental shelf. 2. Where a State party designates as requiring 
special protection underwater cultural heritage in internal waters, archipelagic waters, 
territorial sea, exclusive economic zone or on its continental shelf, it shall take all necessary 
measures to ensure that activities do not adversely affect such underwater cultural heritage. 
3. Where UNESCO designates as requiring special protection underwater cultural heritage 
in the Area, each State Party shall take all necessary measures to ensure that vessel flying 
its flag do not undertake activities that adversely affect such underwater cultural heritage.” 
CLT-96/CONF.202/5 Rev. 2, Paris, July 1999. 
63     UNCLOS, Art. 8. 
64     The following states proposed the application of the Convention to both maritime zones and 
internal waters: Hungary, Tunisia, Belgium, France, Australia, Argentina, Canada, Mexico, 
India and Venezuela. Similarly, Syria, Austria, Netherlands, Poland and Spain indicated 
their preference for the application of the convention to the internal waters of the state.
65     WG.1/WP 29, Paris, 6 July 2000. 
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IV. The Convention and Salvage Law
In addition to archaeological importance, underwater cultural heritage may 
have many other uses, such as recreational use for divers or as breeding grounds 
for fish stocks. The users of underwater cultural heritage include researchers, 
educators, sport divers, fishermen, boaters, museums, commercial salvors and their 
investors, owners and insurers of the wreck, journalists, tourist companies, and the 
family and descendants of those who lost their lives.66 All stakeholders desire a 
share of the benefits of underwater cultural heritage and realize the attributed values 
of underwater cultural heritage. Archaeologists value shipwrecks as a means to 
study past cultures, sports divers value shipwrecks for their potential as recreational 
sites and treasure salvors value shipwrecks for economic profit. It is these different 
attributable values which can be conflicting and, at times, mutually exclusive.67 
Among these, the most difficult to manage conflict is between archaeological and 
economic value. In order to combat this, the Convention has established principles 
of preservation in situ, does not permit commercial exploitation of underwater 
cultural heritage, and attempts to protect the archaeological value of underwater 
cultural heritage by removing its economic value. As a consequence, the place of 
salvage law as a mechanism for the realization of an economic value was a crucial 
issue during negotiations.
A. Conflict 1: Can Salvage Law Be Applied to 
    Underwater Cultural Heritage?
The aim of salvage law is to encourage individuals to voluntarily save lives 
and property at sea and to return the saved property to its owner for reintroduction 
into the stream of commerce. Before salvage law may be applied, four criteria must 
be satisfied:68 (a) property must be in peril on navigable waters; (b) the rescue effort 
must be voluntary; (c) the rescue operation must be partially or entirely successful; 
and (d) the rescue operation must be conducted in the interest of the owners.  
However, whether these criteria apply to underwater cultural heritage, primarily 
66    Ole Varmer, The Case against the “Salvage” of the Cultural Heritage, Journal of Maritime 
Law and Commerce, Vol. 30, 1998, p. 291.
67    E. Herscher, Hearings Held on Historic Shipwreck Legislation, Journal of Field Archae-
ology, Vol. 11, 1984, p. 79. 
68     The Blackwall, 77 U. S. 1（10 Wall.1 19L. Ed. 870 (1869)); The Sabine 101 US 384 (1880).
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whether or not underwater cultural heritage is in marine peril, has been questioned.
There are many differences in the judicial practices of States.69 Most courts 
held that the chemical reactions of the natural environment can erode underwater 
cultural heritage placing it in peril, therefore permitting underwater cultural heritage 
to be salvaged.70 However, some courts have expressed clear disagreement.71 
Commentators have also had various opinions: some have suggested that “even 
though chemical elements or natural decay didn’t threaten the property, looting, 
theft or destructive recovery would also inevitably cause danger.”72 Meanwhile, 
other scholars, taking archaeological perspectives into consideration, suggest that 
underwater cultural heritage that has rested on the sea floor for a long period of 
time has formed a stage of equilibrium with its environment, with lesser substance 
69    For the discussion, see Anastasia Strati, The Protection of Underwater Cultural Heritage: 
An Emerging Objective of the Contemporary Law of the Sea, London: Kluwer Law 
International, 1995, pp. 48~49.
70     US: Platoro Ltd., Inc. v. Unidentified Remains of a Vessel, 695 F. 2d 893, 901 n. 9 (5th 
Cir., 1983); Platoro Ltd., Inc. v. Unidentified Remains of a Vessel, 614 F. 2d 1051, 1055 
(5th Cir., 1980); Treasure Salvors, 569 F. 2d at 337 (“Marine peril includes more than 
the threat of storm, fire, or piracy”); Bemis v. RMS Lusitania, 884 F.Supp. 1042, 1050 
(E.D. Va. 1995) (“Courts will usually find that underwater shipwrecks are in marine peril, 
because sunken vessels and their cargoes are in danger of being lost forever.”), aff’d, 99 
F. 3d 1129 (4th Cir., 1996), cert. denied, 523 U.S. 1093 (1998); Lathrop v. Unidentified, 
Wrecked & Abandoned Vessel, 817 F.Supp. 953, 962 (M.D. Fla. 1993); Treasure Salvors, 
Inc. v. Unidentified, Wrecked & Abandoned Sailing Vessel, 556 F.Supp. 1319, 1340 (S.D. 
Fla. 1983); Cobb Coin Co., Inc. v. Unidentified, Wrecked & Abandoned Sailing Vessel, 549 
F.Supp. 540, 557 (S.D. Fla. 1982); see also Klein v. Unidentified Wrecked & Abandoned 
Sailing Vessel, 758 F. 2d 1511, 1516 (11th Cir., 1985) (Kravitch, C. J., specially concurring 
and dissenting in part) (arguing that the Eleventh Circuit should adopt the reasoning of the 
Fifth Circuit). Australia: Robinson v. Western Australia Museum, 16 A.L.R. 623 (1977) 
(Mason stated that “Salvage is not limited to recovery of property in or from a ship which is 
actually in distress; it extends to recovery of property in or from a ship which has lain at the 
bottom of the sea for a long time.” Stephen further pointed out that even though there is no 
marine peril, effective salvage reward can be established and that salvage is not limited to 
destructive threat or physical damage of vessels and effective salvage can be established in 
cases of pure vessel stillness and loss of the use of the owner.) 
71    US: Klein, 758 F. 2d at 1515; Lathrop, 817 F.Supp. at 962; Subaqueous Exploration & 
Archaeology, Ltd. v. Unidentified, Wrecked & Abandoned Vessel, 577 F.Supp. 597, 611 
(D. Md. 1983), aff’d, 765 F. 2d 139 (4th Cir., 1985); Singapore: Simon v. Taylor, [1975] 2 
Lloyd’s Rep. 338 (Sing.); Canada: Ontario v. Mar-Dive Corp., [1996] 141 D. L. R. 4ti577 
(Steven R. Yormak, Canadian Treasure Law and Lore, Journal of Maritime Law and 
Commerce, Vol. 30, 1999, p. 229) (“salvage operations would destroy the environmental 
balance of underwater historical sites formed through a long time and placement of these 
objects to a new environment would accelerate their decay.”).
72    Bruce E. Alexander, Treasure Salvage beyond the Territorial Sea: An Assessment and 
Recommendations, Journal of Maritime Law and Commerce, Vol. 20, 1989, p. 16. See also 
David R. Owen, Some Legal Troubles with Treasure: Jurisdiction and Salvage, Journal of 
Maritime Law and Commence, Vol. 16, 1985, pp. 172~176. 
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decomposition and rare occurrences of deterioration, thus no longer in marine 
peril.73 The UNESCO feasibility report agreed with the latter opinion, stating that 
“far from recovering heritage items, therefore, their removal from the sea-bed will 
almost certainly ensure their loss, unless they are immediately treated by relatively 
sophisticated techniques at the hands of specialist conservations.”74
The occurrence of these disputes may be a result not only of regional variations 
in the development of salvage law, but also of the failure to provide a definition 
of marine peril in the 1989 International Convention On Salvage and to clearly 
stipulate its application to the recovery of historic wrecks.75 More importantly is 
that through these arguments a value judgment is implied: should salvage law apply 
to underwater cultural heritage?
B. Conflict 2: Should Salvage Law Be Applied to 
    Underwater Cultural Heritage?
As mentioned above, the archaeologists viewed the historical wreck salvage 
73    See Terence P. McQuown, An Archaeological Argument for the Inapplicability of Admiralty 
Law in the Disposition of Historic Shipwrecks, William Mitchell Law Review-James, 
Vol. 26, 2000, p. 316, who quoted the statement of M. Parrent: “Objects that come to 
rest on the sea floor initially start to deteriorate while at the same time becoming covered 
with concretions consisting of corrosion products and marine organisms. Eventually the 
concretion forms a protective barrier greatly reducing further deterioration. After the 
artifacts have acclimated to their underwater environment they are impervious to currents, 
tides and storms. Any wooden sailing vessel that has lain on the sea bed for a few hundred 
years has long since reached a stage of equilibrium with its environment and it has the 
potential to remain preserved for hundreds if not thousands of years.”
74     UNESCO Preliminary Study on the Advisability of Preparing an International Instrument 
for the Protection of the Underwater Cultural Heritage, para. 31, at http://unesdoc.unesco.
org/images/0010/001026/102628cb.pdf. (in Chinese)
75      Art. 30.1(d) of the Convention on Salvage allows a state to reserve the right not to apply the 
provisions of the Convention on Salvage when “the property involved is maritime cultural 
property of prehistoric, archaeological or historic interest and is situated on the sea-bed”, 
meaning that if reservations are not made by the state party, the Convention on Salvage 
will be applied to the recovery of historic wrecks. It is noteworthy that during UNESCO’s 
discussion on the Convention, some experts from the IMO pointed out that “due to the legal 
nature of private law and non-compulsion, even if some State Parties make no reservations, 
the right to exclude the application of the Convention on Salvage might exist.” For related 
discussion, see David J. Bederman, Historic Salvage and the Law of the Sea, University of 
Miami Inter-American Law Review, Vol. 30, 1998, pp. 110~111. 
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industry as “looters” and “history destroyers”.76 They believed that salvage 
conducted for economic gain was inconsistent with the aim of cultural heritage 
protection. The economic motives of the salvor inevitably made them pursue 
expansive artifacts and ignore the protection and preservation of heritage, which 
went against the main principles of underwater cultural heritage protection, 
including preservation in situ. Moreover, reward for salvage was normally paid 
from the profit made through the sale of the recovered property, thus provoking 
heritage trading. When extended to the law, these views were represented as 
criticisms of salvage law. The aim of salvage law is to encourage commercial 
recovery, which promotes illicit exploitation rather than prevent it. Therefore, the 
problem of underwater cultural heritage protection has not been resolved.77 Article 
4 of the ILA draft declared that “underwater cultural heritage ..., shall not be subject 
to the law of salvage”. This represented an extreme approach which advocated 
for the replacement of traditional maritime law with complete governmental 
regulation.78 A moderate view developed stating that the exploitation of underwater 
cultural heritage by the private sector should be permitted so long as it is consistent 
with the underlying scientific purposes of historic preservation, however, since 
salvage law and the admiralty courts are ill-prepared to manage underwater cultural 
sites, this compromise should be reached within the limitations of environmental 
and historic preservation laws.79
Treasure salvors, however, maintain that they have less impact than any other 
76     From the perspective of the “purist” sector of the archaeological community, the economic 
value and archaeological value of underwater cultural heritage are incompatible, and 
commercial recovery is a major threat to underwater cultural heritage and should be 
eliminated as a proper user group. E Clement, Current Developments at UNESCO 
Concerning the Protection of the Underwater Cultural Heritage, Marine Policy, Vol. 20, 
No. 4, 1996, p. 309; R. J. Elia, US Protection of Underwater Cultural Heritage beyond the 
Territorial Sea: Problems and Prospects, International Journal of Nautical Archaeology, 
Vol. 29, No. 1, 2000, pp. 43~56) (Elia asserted that these interest groups “fundamentally 
disobey the core values, objectives, methods and interests” and “commercial recovery 
operations are radically against preservation”). 
77    Ole Varmer, The Case Against the “Salvage” of the Cultural Heritage, Journal of Maritime 
Law and Commerce, Vol. 30, 1999, p. 279.
78    This extreme view held that to ensure the preservation of cultural heritage, only non-
commercial entities such as historians and governments with objects of historical and 
cultural value can properly regulate historic salvage. See D. K. Abbass, A Marine 
Archaeologist Looks at Treasure Salvage, Journal of Maritime Law and Commerce, Vol. 
30, 1999, pp. 266~267. 
79     Ole Varmer, The Case Against the “Salvage” of the Cultural Heritage, Journal of Maritime 
Law and Commerce, Vol. 30, 1999, pp. 301~302.
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user, which is primarily due to the fact that a number of factors exist that significantly 
affect the number of underwater cultural sites;80 and with technical development, 
their recovery activities follow archaeological standards. For example, an entire 
collection could be sold as a single entity.81 Increasingly, profits are generated 
through media rights, such as films, documentaries,82 books83 and exhibitions 
of recovered artifacts as well as through the sale of replicas.84 More recently, 
treasure salvors have been raising funds by allowing tourists to accompany their 
expeditions.85 Some of these archaeological views may be debated. For example, 
it is unnecessary that all items recovered from an underwater cultural heritage site 
form part of the artifact collection;86 the collection of redundant artifacts87 and data 
80   One commercial treasure salvage company estimates that there are at most ten to twenty 
shipwrecks that are economically viable to excavate. See G. Stemm, Protection of Our 
Underwater Cultural Heritage: Thoughts on the Future of Historic Shipwrecks，paper 
presented at the Thirty-First Annual Conference of the Law of the Sea Institute, University 
of Miami, 30-31 March 1998, p. 7. Another figure is 100~200, which would yield a salvage 
value of more than US$10 million. CLT-96/CONF.605/6, Paris, 22-24 May 1996, 12. 
81    RMST Inc., the salvors of the Titanic, have stipulated that no artifacts from the collection 
would be sold individually, and that the company would only sell the collection as a single 
unit.
82    See, e.g., the BBC documentary series which aired in March and April 2000 covering 
the wrecks of the Queens Anne’s Revenge in US territorial waters, the HMS Pandora in 
Australian territorial waters, and the submarine M2 and vessel Swan in UK territorial 
waters. 
83    A number of books on the discoveries and recoveries of shipwrecks have recently been 
published, including a number of publications on the Titanic, such as RD. Ballard, The 
Discovery of the Titanic, London: Guild Publishing, 1987; T. McCluskie, M. Sharpe and L. 
Marriott, Titanic and Her Sisters Olympic and Britannic, London: Parkgate Books, 1999; 
and S. Wels, Titanic: Legacy of the Worlds Greatest Ocean Liner, Delmar, California: 
Tehabi Books and Time Life Books, 1997. Others include C. Cussler, The Sea Hunters, 
London; Simon & Schuster, 1996; CM. Robinson, Shark of the Confederacy: The Story 
of the CSS Alabama, London: Leo Cooper, 1995; N. Pickford, The Atlas of Shipwrecks 
and Treasure, London: Dorling Kindersley, 1994; K. Jessop, Goldfinder London: Simon & 
Schuster, 1998; J. Beasant, Stalin’s Silver, London: Bloomsbury, 1995; and G. Kinder, Ship 
of Gold in the Deep Blue Sea, New York: The Atlantic Monthly Press, 1998. 
84    The success of the Titanic exhibition in Greenwich, UK bears testimony to the possible 
success of a salvage operation that does not rely on the sale of recovered artifacts.
85     St. Petersberg Times, “Hunt for treasure, but it’ll cost a pretty doubloon”, 1 Sept. 2000. 
86     For example, coal recovered from the Titanic is not regarded as forming a part of the cultu-
ral collection. 
87     The excavation of the Tudor warship the Mary Rose, resulted in the recovery of authentic 
items of archery which had been extremely scarce before the excavation. Included were 
thousands of arrows, “so many that they represent a real storage problem”. See A. McKee, 
How We Found the Mary Rose, London: Souvenir Press, 1982, p. 121. 
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is “neither good science nor a cost effective use of funds and resources”.88
Notably, salvage law itself has been reformed in an active manner, at least in 
the US. US courts have injected the value of historic preservation into traditional 
salvage law, requiring that salvors be equipped with archaeological techniques and 
respect archaeological standards and if they do not, then they will not receive their 
reward.89 Thus, many scholars have considered it to be more feasible to promote 
the establishment of an effective protection regime by incorporating the concept 
of underwater cultural heritage protection into salvage law. Commercial recovery 
can help wrecks that have been forgotten or could not be recovered earlier. The 
commercial motives of the salvors to maintain the artifact and their occupational 
skills can contribute to heritage protection, and therefore their request for a reward 
will eventually be realized with the objectives of museums and archaeologists.90
A total rejection of salvage law is an extreme approach designed to eliminate 
the potential for underwater cultural heritage to enter into the market. Although 
intentions may be well placed, the result may be the opposite through the creation 
88    J. A. Roach, Shipwrecks: Reconciling Salvage and Underwater Archaeology, paper pre-
sented at the Proceedings of the Thirty-First Annual Law of the Sea Institute, University of 
Miami, 30-31 March 1998, p. 8.
89      In the MDM case, the court rejected the recovery requests from two groups of commercial 
salvors, stating that “Archaeological preservation, on-site photography, and the marking 
of sites are particularly important ... as the public interest is compelling in circumstances 
in which a treasure ship, constituting a window in time provides a unique opportunity to 
create a historical record of an earlier era. These factors constitute a significant element of 
entitlement to be considered when exclusive salvage rights are sought.” 631 F.Supp. 308, 
310~311 (S.D. Fla. 1986); see also Cobb Coin Co v. Unidentified Wrecked and Abandoned 
Sailing Vessel, 525 F.Supp. 186, 218 (S.D. Fla. 1981) (“If salvage on an ancient shipwreck 
is conducted without proper regard for this essential information, both the historic and 
market value of the artifacts are substantially diminished.”) For the development of US 
salvage law, see Justin S. Stern, Smart Salvage: Extending Traditional Maritime Law to 
Include Intellectual Property Rights in Historic Shipwrecks, Ford ham Law Review, Vol. 68, 
1999-2000, p. 2489.  
90    See David J. Bederman, Historic Salvage and the Law of the Sea, University of Miami 
Inter-American Law Review, Vol. 30, 1998, pp. 128~129; Lauren W. Blatt, SOS (Save Our 
Ship)! Can the UNESCO 1999 Draft Convention on the Treatment of Underwater Cultural 
Heritage Do Any Better?, Emory International Law Review, Vol. 14, 2000, pp. 1635~1638. 
This is not scholarly imagination, but has been proved by example. On 27 Sept 2002, 
the UK government entered into a cooperative agreement for the recovery of the HMS 
Sussex with a US company, which created a new model for deep-sea archaeology through 
cooperation. The wreck recovery would follow recognized archaeological methods and 
involve the participation of professional observers. It is said that the vessel had 10 tons of 
gold bullion on board and the profit would be shared among recovery partners. 
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of a black market.91 Indeed, when underwater cultural heritage is in danger of being 
destroyed and the State is unable to undertake an emergency excavation, why 
should the State be unable to contract a recovery company to recover underwater 
cultural heritage?92 The choice is between balancing the historical and economic 
valve of underwater cultural heritage and between balancing modern cultural 
heritage protection law and traditional salvage law. A task which is easier said than 
done.
C. The Convention Provisions
The application of salvage law was excluded in Article 4 of 1994 ILA draft, 
which was then deleted in the 1998 UNESCO draft and replaced with Article 12(2): 
“non-application of any internal law or regulation having the effect of providing 
commercial incentives for the excavation and removal of underwater cultural 
heritage.” This article includes salvage law. The final text of the Convention 
provides special stipulation on salvage law and the law of finds in Article 4: “Any 
activity relating to underwater cultural heritage to which this Convention applies 
shall not be subject to the law of salvage or law of finds, unless it: (a) is authorised 
by the competent authorities, and (b) is in full conformity with this Convention, 
and (c) ensures that any recovery of the underwater cultural heritage achieves its 
maximum protection.”
This “principles + exceptions” legislative model illustrates the good intentions 
of the drafters to reach a balance between the archaeological community and 
the commercial recovery industry. From the point view of the archaeological 
community, however, the result was a retrogression from the ILA draft: if 
exceptions are accepted, the private sector will have the right to gain the ownership 
of or to possess the artifact no matter if either salvage law or the law of finds 
applies. Since this is the case then how can trades of heritage be prevented? How 
can heritage that is part of a private collection serve the “benefit of mankind”?93 
91   JAR Nafziger, International Penal Aspects of Protecting Cultural Property, International 
Lawyer, Vol. 16, 1985, p. 835; id, Comments on the Relevance of Law and Culture to 
Cultural Property Law, Syracuse Journal of International Law, Vol. 10, 1983, p. 325. 
92    Sherri J. Braunstein, Shipwrecks Lost and Found at Sea: The Abandoned Shipwreck Act 
of Is Still Causing Confusion and Conflict Rather than Preserving Historic Shipwrecks, 
Widener Law Symposium Journal, 2000, pp. 321~322. 
93      Sarah Dromgoole, 2001 UNESCO Convention on the Protection of the Underwater Cultural 
Heritage, International Journal of Maritime Law and Commerce, Vol. 18, 2003, p. 71. 
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Moreover, exceptions negate not only the clarity of these principles but also their 
essence, allowing States to interpret the Rules in the Annex to the Convention 
so as to allow for the continuation of the application of a modified salvage law 
to underwater cultural heritage.94 But the Convention is a definite comfort for 
the recovery industry. The importance of salvage law and the law of finds will 
remain, and the discreet recovery operations and normal practice of salvage law 
have not been seriously impacted by the absorption of the principles and rules of 
international law to which underwater cultural heritage is subject.95
Rule 2 of the Annex, which relates to Article 4, states that “The commercial 
exploitation of underwater cultural heritage for trade or speculation or its 
irretrievable dispersal is fundamentally incompatible with the protection and 
proper management of underwater cultural heritage. Underwater cultural heritage 
shall not be traded, sold, bought or bartered as commercial goods.” This rule 
attempts to ensure that artifacts from underwater cultural heritage are not regarded 
as commercial goods, which, in fact limits the benefits that the recovery industry 
can receive from Article 4; in addition, the “value” criteria in the definition of 
“underwater cultural heritage” failed to take effect, making the recovery industry 
unable to benefit from selling artifacts with little cultural value but high economic 
value. Again, the balance of benefits are in favour of the archaeological community. 
Drafters lost the opportunity to develop a new regime which may allow for 
commercial operations to promote the maximization of both archaeological value 
and the economic value of underwater cultural heritage.96
It is notable that the second half of Rule 2 states that, “This Rule cannot 
be interpreted as preventing: (a) the provision of professional archaeological 
services or necessary services incidental thereto whose nature and purpose are in 
full conformity with this Convention and are subject to the authorisation of the 
competent authorities; (b) the deposition of underwater cultural heritage, recovered 
in the course of a research project in conformity with this Convention, provided 
such deposition does not prejudice the scientific or cultural interest or integrity 
of the recovered material or result in its irretrievable dispersal; is in accordance 
94    C. Forrest, A New International Regime for the Protection of Underwater Cultural Heritage, 
International and Comparative Law Quarterly, Vol. 51, 2002, p. 541. 
95    James A. R. Nafziger, The Evolving Role of Admiralty Courts in Litigation Related to 
Historic Wreck, Harvard International Law Review, Vol. 44, 2003, p. 269. 
96      Sarah Dromgoole, 2001 UNESCO Convention on the Protection of the Underwater Cultural 
Heritage, International Journal of Maritime Law and Commerce, Vol. 18, 2003, p. 67. 
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with the provisions of Rules 33 and 34; and is subject to the authorisation of the 
competent authorities.” Rule 2(a) was introduced to “make specific provisions to 
ensure that it was clear that professional archaeological services consistent with the 
Convention were not being referred to in this Rule”97 Professional archaeologists 
are paid to undertake scientific investigations, thus making their activity economic 
in nature. Rule 2(b) is strange since it fails to define what is meant by “deposition” 
and does not identify the place of “deposition”. Some scholars have suggested that 
within the context of prohibiting the commercialization of underwater cultural 
heritage, Rule 2(b) could be seen as an exception so that underwater cultural 
heritage, excavated according to the Rules in the Annex and, with appropriate State 
authority, could be sold to a private or public museum for a profit.98
The Convention fails to resolve the dispute on the application of salvage law. 
The non-commercialization principle established by the Convention attempts to 
preserve the archaeological value of underwater cultural heritage at the expense of 
its economic value. This strategy is both politically unacceptable to a number of 
states and impractical given the difficulties of policing the oceans and restricting 
the flow of illicit excavation.99 It is therefore not surprising that States, including 
the US and UK, abstained from voting in favor of the Convention.
V. Jurisdictional Regime of the Convention
International cooperation is essential for the development of a preservation 
regime for underwater cultural heritage. This cooperation requires the delineation of 
responsibilities between States and international organizations, such as UNESCO, 
as well as the reconsideration of jurisdictional questions that have been determined 
within the context of the law of the sea.100 This politically sensitive matter, which 
97    CLT-2000/CONF.201/10, Paris, 7 July 2000, 2. 
98    C. Forrest, A New International Regime for the Protection of Underwater Cultural Heritage, 
International and Comparative Law Quarterly, Vol. 51, 2002, p. 540. 
99    Policing underwater sites is extremely difficult, and even more so in international waters. 
A number of instances have been reported which relate to the theft of underwater cultural 
heritage from sites protected by national laws. See, e.g., the theft of a cannon from the 
fifteenth-century historic shipwreck protected under the Protection of Wrecks Act 1973 in 
the UK. K. McDonald, Breech of the Law, Diver, December 1999, p. 75. See also Wreck 
plunderers find way through law on war graves: Battleship Royal Oak, The Times, 4 April 
1994 and Divers Looting Sunken D-Day War Graves, Independent, 31 October 2000. 
100  BH Oxman, Marine Archaeology and the International Law of the Sea, Columbia VLA 
Journal of Law and the Arts, Vol. 12, No. 3, 1988, p. 355. 
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caused an uproar at the UNCLOS Conference and which caused stagnation in 
the European Convention, now became a major barrier in the development of the 
Convention. Negotiations have been embroiled with questions of the jurisdictional 
competencies of States in international waters rather than on the structuring of 
a preservation regime for underwater cultural heritage.101 Negotiations were 
hampered by the fact that States have polarized views in regards to jurisdiction, and 
irreconcilable interpretations of UNCLOS.102 In particular, debate concerned the 
extent to which the proposed extension of coastal State jurisdiction was compatible 
with the provisions of UNCLOS.
A. UNCLOS and Unilateral Statement of Coastal States
The two articles concerning underwater cultural heritage in UNCLOS fail 
to provide special stipulations regarding jurisdiction, however the following 
understanding can be drawn from these general jurisdiction clauses.103 There 
is no doubt that coastal States have broad jurisdictional competence to protect 
underwater cultural heritage within their territorial waters. Within the contiguous 
zones, coastal States have the right to control acts in violation of its laws of 
customs, finance, immigration or health. Although this seems unrelated to 
underwater cultural heritage, Article 303(2) of UNCLOS states that, in order to 
control traffic in underwater cultural heritage, “the coastal State may, in applying 
article 33 (stipulation on the contiguous zone), presume that their removal from 
the seabed in the zone referred to in that article without its approval would result 
in an infringement within its territory or territorial sea of the laws and regulations 
referred to in that article.” Therefore, coastal States have the right to control the 
101     ILA Sixty-Fourth Conference, Report of the International Committee on Cultural Heritage 
Law, Queensland, Australia (1990), 1~17; CLT-99/CONF.204, Paris, Aug. 1999, 5~8. 
In fact, Norway stated at the beginning of the negotiations that UNESCO is not an 
appropriate forum for the negotiation of matters on the law of the sea. Israel, Iraq, Greece, 
and Turkey suggested the agreement for the protection of underwater cultural heritage be 
an agreement to implement articles of UNCLOS instead of an independent convention 
under UNESCO. Based on these arguments, the negotiators from most states were experts 
in the field of the law of the sea. 
102    For a more detailed discussion, see P. Fletcher- Tomenius and C. Forrest, The Protection 
of the Under-water Cultural Heritage and the Challenge to UNCLOS, Art, Antiquity and 
Law, Vol. 5, No. 5, 2000, pp. 125~158.  
103    For the discussion, see P. J. O’Keefe and J Nafziger, The Draft Convention on the 
Protection of the Underwater Cultural Heritage, Ocean Development and International 
Law, Vol. 25, 1994, p. 177.  
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removal of wrecks or their cargo from the seabed. However, it is doubtful whether 
this right of coastal States can be extended to the continental shelf since underwater 
cultural heritage does not belong to “natural resources” within the continental shelf 
regime. It is also doubtful whether the rights of coastal States within their exclusive 
economic zone, which relates to economic development, applies to underwater 
cultural heritage. Although clear application of the freedom of the high seas to 
underwater cultural heritage is not provided, there is no reason to the contrary.
Despite the fact that UNCLOS limits the jurisdiction of coastal States over 
historic wrecks within the contiguous zone, a few States act in the opposite 
manner,104 beginning with Article 28 of the Historic Shipwrecks Act 1976 of 
Australia. Since then, China, Cyprus, Ireland, Portugal, Spain and the Republic 
of Seychelles also claimed sovereignty over historic wrecks on their respective 
continental shelves. Norway and Thailand required that individuals authorized 
to exploit oil on the continental shelf should follow the national legislation of 
coastal States when they accidentally discover archaeological property. Morocco 
and Jamaica claim sovereignty over archaeological research activities within their 
exclusive economic zones, while Denmark claims sovereignty over heritage found 
within its 200-mile fishing area. In addition, the legislation of 13 States extend 
their jurisdiction to research activities within the exclusive economic zones or 
have claimed sovereignty over all resources, structures or other facilities within 
their exclusive economic zones, which can be extended to archaeological research 
through the interpretation of laws. Another 11 states claim a 200-mile territorial 
sea, and cultural property found within this area should be under the jurisdiction of 
these States. Accordingly, some scholars held that a rule of international customary 
law has been formed allowing States to extend jurisdiction over underwater 
cultural heritage to the continental shelf or to their exclusive economic zone.105 
There existed opposing opinions, though.106 Many States, including the US and 
UK opposed the actions of these States. Therefore, the legal position of cultural 
104    For the discussion, see Robyn Frost, Underwater Cultural Heritage Protection, Australia 
Yearbook of International Law, Vol. 23, 2004, pp. 36~40. 
105      See, e.g., Janet Blake, The Protection of Underwater Cultural Heritage, International and 
Comparative Law Quarterly, Vol. 45, 1996, p. 819. 
106    Anastasia Strati, The Protection of the Underwater Cultural Heritage: An Emerging 
Objective of the Contemporary Law of the Sea, London: Kluwer Law International, 1995, p. 
269. 
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property beyond territorial seas has not been determined.107
B. Disputes Arising during Negotiations of the Convention
Although Article 303(4) of UNCLOS has anticipated the appearance of an 
international convention on underwater cultural heritage, can the new convention 
extend the jurisdiction of coastal States beyond the boundaries it created? Different 
States will give different answers, and because of this the Convention takes a 
reconciliatory approach as provided in Article 3 of the final text of the Convention: 
“Nothing in this Convention shall prejudice the rights, jurisdiction and duties of 
States under international law, including the United Nations Convention on the 
Law of the Sea. This Convention shall be interpreted and applied in the context of 
and in a manner consistent with international law, including the United Nations 
Convention on the Law of the Sea.” This article is flexible108 since it can be 
understood as allowing the Convention to strengthen the protection of underwater 
cultural heritage through the development of international law or requiring 
the Convention to observe the provisions concerning jurisdiction found within 
UNCLOS.109 This flexibility has foreshadowed the disputes.
By following the Convention of the Council of Europe, the ILA draft proposed 
in 1994 that a new zone, the “cultural heritage zone”, be set beyond the given 
jurisdictional area of international law so as to extend the jurisdiction of coastal 
States to an extension of the continental shelf. Within that zone coastal States can 
exercise jurisdiction over activities impacting underwater cultural heritage. This 
extension of jurisdiction was strongly opposed by the world’s maritime powers, 
arguing that this would threaten the balance created by UNCLOS with respect 
to the delimitation of the rights and duties of coastal States and the freedom of 
the high seas, which is, in essence, “creeping jurisdiction”.110 Those States that 
advocated for extended coastal State jurisdiction argued that the extension was 
107     P. J. O’Keefe and James A. R. Nafziger, Report: The Draft Convention on the Underwater 
Cultural Heritage, Ocean Dev. & Int’l L., Vol. 25, 1994, p. 394. 
108     P. J. O’Keefe, 2001 UNESCO Convention on the Protection of the Protection of the 
Underwater Cultural Heritage, International Journal of Marine and Coastal Law, Vol. 18, 
2003, p. 75.  
109      For this reason, the US opposed this article.
110     For detailed discussion, see Jean Allain, Maritime Wrecks: Where the Lex Ferenda 
of Underwater Cultural Heritage Collides with the Lex Lata of the Law of the Sea 
Convention, Virginia Journal of International Law, Vol. 38, 1997-1998, pp. 767~769. 
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in full conformity with UNCLOS as it did not detract from existing rights and 
duties.111 Being highly controversial, the 1998 UNESCO draft did not adopt the 
concept of “cultural heritage zone”; instead, the jurisdiction of coastal states is 
delimited on the basis of the continental shelf and exclusive economic zone. Article 
5(2) states that, “States Parties may regulate and authorize all activities affecting 
underwater cultural heritage in the exclusive economic zone and on the continental 
shelf, in accordance with this Convention and other rules of international law.” In 
fact, this draft borrowed the content from an ILA draft and extended the jurisdiction 
of coastal states by another means, which was also criticized.112
After the second meeting of experts in 1999, it was clear that it was unlikely 
that consensus would be reached on issues of jurisdiction. A proposal was made at 
the third meeting in 2000 that concentrated on the areas of cooperation, notification, 
and collaboration to form the foundation on which a shared structure of jurisdiction 
could be built. Article 303 of UNCLOS requires States to cooperate in the 
protection of underwater cultural heritage, which is one of the basic principles of 
the Convention, and provides that the balance among States could be more easily 
realized by constructing jurisdiction based on this principle.
C. Coordinated Jurisdiction Regime
The jurisdictional regime of the Convention relies on the principles of 
nationality and flag State jurisdiction rather than on the extension of coastal State 
jurisdiction over maritime zones beyond the contiguous zone.113 The regime is 
divided into two parts, the first deals with reporting and notification in the exclusive 
economic zone and on the continental shelf,114 and the second deals with the 
implementation of the protection regime for underwater cultural heritage in these 
111     CLT-2000/CONF.201/3, Paris, Apr. 2000, 9. 
112    For detailed discussion, see D. J. Bederman, The UNESCO Draft Convention on 
Underwater Cultural Heritage: A Critique and Counter-Proposal, Journal of Maritime and 
Commerce, Vol. 30, 1999, pp. 338~341. 
113      The rights and duties of a state in regard to underwater cultural heritage in the contiguous 
zone follow from Art. 303 of UNCLOS. Art. 8 of the Convention states: “Without 
prejudice to and in addition to Arts 9 and 10, and in accordance with Art 303 para 2 of 
the United Nations Convention on the Law of the Sea, States Parties may regulate and 
authorise activities directed at underwater cultural heritage within their contiguous zone. 
In doing so, they shall require that the Rules be applied.” 
114      Art. 9.
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areas.115
The complex system of notification and reporting ensures that all interested 
States are notified of the discovery of, or plans to undertake any activities directed 
at, underwater cultural heritage in these maritime areas. Coastal States are required 
to ensure that their nationals or vessels flying their flag report finds or intended 
activities to it.116 Other States whose nationals or flagged vessels find or intend to 
undertake activities directed at underwater cultural heritage within the continental 
shelf or exclusive economic zone of another State are required to report to that 
State. Alternatively, other States may only require that a report be made to it and 
that the coastal State is informed.117 States are then bound to inform the Director-
General of UNESCO of any finds or reports of intended activities directed at 
underwater cultural heritage, who in turn informs all other States of any reports 
they have received.118 Any State with a verifiable link, especially a cultural, 
historical or archaeological link, with the underwater cultural heritage in question 
may then declare its interest in being consulted on how the underwater cultural 
heritage may be protected.119
In providing for a preservation regime in conformity with the Convention 
for underwater cultural heritage on a coastal States continental shelf or exclusive 
economic zone, the coastal State is not granted exclusive jurisdiction, but is 
designated as the “coordinating State” in the preservation regime.120 As such it 
is responsible for coordinating with all other States interested in the protection 
regime, and may implement agreed upon measures of protection, including 
conducting preliminary research and all subsequent authorization of activities 
directed at the site.121 Furthermore, the Convention allows the coastal State to take 
all practical measures to prevent immediate danger to underwater cultural heritage, 
include looting, before consultation with interested States take place.122 These 
practical measures are, however, limited since they must conform to the existing 
powers of coastal States in international law. This may only apply to its nationals, 
flag vessels and to any other national or vessels with the agreement of their State. 
115     Art. 10.
116     Art. 9(1)(a). 
117     Art. 9(1)(b). 
118     Art. 9(3) & (4).
119     Art. 9(5). 
120     Art. 10(3).
121     Art. 10(5).
122     Art. 10(4).
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The coastal State also has the power to prevent or authorize activities directed at 
underwater cultural heritage on its continental shelf or exclusive economic zone in 
order to prevent interference with its sovereign rights and jurisdictions as provided 
for by international law, including UNCLOS.123 With regard to underwater cultural 
heritage found in the Area, which is defined as “the seabed and ocean floor and 
subsoil thereof, beyond the limits of national jurisdiction”, the system for reporting, 
notification and implementation is substantially similar to that applicable to the 
continental shelf and exclusive economic zone, except that no costal State will 
assume the coordinating role. In these instances all States which have expressed 
an interest in being a party to a preservation regime will elect a State to act as the 
coordinating State.124
While this system of coordinated jurisdiction coordinates national interests, it 
can be overly bureaucratic and time consuming. Given the international nature of 
seafaring, it is possible for a number of States to have a link to a particular piece of 
underwater cultural heritage. The necessity to reach consensus amongst these states 
may act as a barrier for the implementation of a timely and effective protection 
regime, not to mention the uncertain basis for determining which States are 
connected to underwater cultural heritage.125 Furthermore, there are still abundant 
discussions about the relation between the Convention and existing jurisdictional 
regimes, including UNCLOS.126
VI. The Heritage Preservation Regime of the Convention
In 1990 the ILA stated that the “establishment of a global regulatory body 
seems unrealistic at this time. The best alternative may be to allocate control of 
underwater cultural heritage to States, subject to clear international standards”.127 It 
is based on this concept that a dual-mechanism protection regime was established 
in the Convention centering on the determination of the duties States would 
undertake. The primary mechanism is the elimination of any commercial incentive 
123     Art. 10(2).
124     Arts. 12 and 13 provide for the protection of underwater cultural heritage in the Area.
125     C. Forrest, A New International Regime for the Protection of Underwater Cultural Heri-
tage, International and Comparative Law Quarterly, Vol. 51, 2002, p. 544.
126      Sarah Dromgoole, 2001 UNESCO Convention on the Protection of the Underwater Cultu-
ral Heritage, International Journal of Marine and Coastal Law, Vol. 18, 2003, pp. 77~87. 
127     ILA Sixty-Fourth Conference, Report of the International Committee on Cultural Heritage 
Law (Queensland, Australia, 1990), 13. 
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to recover underwater cultural heritage and the determination of the historic 
value of underwater cultural heritage by imposing a set of technical standards 
of archaeology. The secondary mechanism is derived from international cultural 
heritage law relating to the trafficking of illegally recovered cultural heritage. 
When the primary mechanism is violated, States may seize such illegally excavated 
artifacts imported into its territory and impose sanctions for their importation.
A. Archaeological Standards: Rules of the Annex
The preservation of underwater cultural heritage can only be achieved if 
appropriate technical standards are followed, a lesson that the ILA learned early on. 
As a response to the ILA’s request, ICOMOS drafted the Charter on the Protection 
and Management of Underwater Cultural Heritage as attached to the draft. During 
the negotiations of the Convention, delegates discussed the position and content of 
this charter. States questioned whether or not the Charter should serve as an integral 
part of the Convention or if it should be referred to but not incorporated into the 
Convention. If the Charter were independent then the Convention would benefit 
from the revision of the Charter, which, as a benchmark for archaeological practice, 
is meant to progress over time. However, the inability to determine an acceptable 
revision process during negotiations ensured that the Charter was incorporated as a 
part of the Convention. Article 33 of the Convention states that “The Rules annexed 
to this Convention form an integral part of it and, unless expressly provided 
otherwise, a reference to this Convention includes a reference to the Rules.” The 
wording of the ICOMOS Charter has been altered so that the rules could not only 
be suitable for incorporation into the Convention but also politically acceptable.128 
The rules provide a benchmark for underwater archaeological excavation and 
provide rules for project design, standards of preliminary investigation, project 
methodology and techniques, project time-tabling, competence and qualifications 
of personnel, material conservation, site management, project documentation, 
duration of project archives, and the dissemination of results. These are  technical 
standards of good archaeological practice and were considered acceptable to the 
majority of States, with one exception.
128     Such as wording on non-commercialization.
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B. Authorization, Sanctions, and Seizure
The Convention aims to ensure that preservation in situ is the first action 
taken, and that recovery, if deemed appropriate and necessary, follows the standards 
found within the Rules. It is strange that the Convention does not explicitly require 
that permits are issued prior to any activity directed at underwater cultural heritage. 
Based on the objectives and basic principles of the Convention, the use of a permit 
system is a must; otherwise, preservation in situ will prove to be difficult.129 
Furthermore, the national jurisdiction provided by the Convention allows for 
the use of permits so long as a project design has been established prior to any 
activity directed at underwater cultural heritage, as established in the Rules. In fact, 
permits, either import or excavation permits, are utilized by a number of states in 
order to regulate the recovery of both terrestrial and underwater cultural heritage130 
as has been agreed upon in conventional international law.131 The use of permits 
facilitates the task of ensuring that activities directed at underwater cultural heritage 
are undertaken in accordance with the Rules of the Annex and therefore benefit the 
preservation regime.132
The Convention provides that authorization for activities directed at 
underwater cultural heritage is required in order to comply with the Rules of the 
Annex.133 In areas beyond the jurisdiction of coastal States, this authorization will 
be granted by the “coordinating State”, which, in the case of underwater cultural 
heritage on the continental shelf, will typically be the coastal state. Only when this 
authorization has been granted will the activities directed at underwater cultural 
heritage take place. In order to prevent an excavator from circumventing the laws 
of the state in which they are a national or in which the underwater cultural heritage 
129      Sarah Dromgoole, 2001 UNESCO Convention on the Protection of the Underwater Cultu-
ral Heritage, International Journal of Marine and Coastal Law, Vol. 18, 2003, pp. 76~77. 
130     See generally Prott and O’Keefe, Law and the Cultural Heritage: Volume 1, Discovery 
and Excavation, Abingdon: Professional Book Ltd., 1984, p. 98; B. Burnham, The Protec-
tion of Cultural Property: A Handbook of National Legislation, Paris: The International 
Council of Museums, 1974; Anon, The Protection of Movable Cultural Properties II 
Compendium of Legislative texts, Vols. I and II, Paris: UNESCO Publishing, 1984. 
131        For example, in the 1970 UNESCO Convention. 
132    For further reading on the use of permits, see McLaughlin, Roots, Relics and Recovery: 
What Went Wrong with the Abandoned Shipwreck Act of 1987, Columbia-VLA Journal 
of Law and the Arts, Vol. 19, 1995, pp. 149~198, and A. Croome, The United States 
Abandoned Shipwreck Act Goes into Action: A Report, International Journal of Nautical 
Archaeology, Vol. 21, No. 1, 1992, pp. 39~53. 
133      Rule 1.
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is excavated, Article 14 requires States to implement a system preventing the entry 
of underwater cultural heritage not recovered in accordance with the Rules of the 
Annex into its territory. With this in mind a second authorization may be necessary 
which would solely relate to the entry into the territory of the coastal state. 134 
This kind of authorization may be necessary in instances where the recovery of 
underwater cultural heritage is authorized by the coordinating State in conjunction 
with other interested States, but later landed in a third State. As such, the third State, 
if a party to the Convention, would require authorization for the artifact to enter its 
territory. It is expected that most States will make use of such authorization.135
In order to create an effective regime of disincentives, sanctions are necessary. 
The enforcement of international cultural heritage laws largely relies upon non-
criminal sanctions such as the return, restitution and forfeiture of stolen goods.136 
The nature of sanctions was discussed at length during negotiations.137 It was 
concluded that the nature of the sanction should be determined by each State, and 
that they “shall be adequate in severity to be effective in securing compliance with 
this Convention and to discourage violations wherever they occur and shall deprive 
offenders of the benefit occurring from their illegal activities.”138 It should be noted 
that Article 18 of the Convention clearly requires State Parties to take measures in 
order to seize underwater cultural heritage recovered within its territory in a manner 
134     The ILA draft convention contained Art 9, which reads, “[a] State Party to this Convention 
may provide for the issuance of permits, allowing entry into its territory of underwater 
cultural heritage excavated or retrieved after the effective date of this Convention so long 
as the State has determined that the excavation and retrieval activities have complied 
or will comply with the Charter.” This was amended in the UNESCO negotiating draft 
to read, “A State Party may [issue][provide for the issuance of] permits, subject to the 
compliance with [the Rules of the Annex], allowing entry into its territory of underwater 
cultural heritage.” CLT-96/CONF.202/5 Rev. 2 1999, 2. 
135    C. Forrest, A New International Regime for the Protection of Underwater Cultural Heri-
tage, International and Comparative Law Quarterly, Vol. 51, 2002, p. 546.
136    Nafziger, International Penal Aspects of Protecting Cultural Property, International 
Lawyer, Vol. 16, 1985, pp. 835~852; C. Bassiouni, Reflections on Criminal Jurisdiction 
in International Protection of Cultural Property, Syracuse Journal of International Law 
and Commerce, Vol. 10, 1983, pp. 281~322. During the 1970 UNESCO Convention 
negotiations, proposals for the imposition of tougher criminal sanctions on those importing 
illicit cultural heritage were deleted in favour of a commitment from importing states to 
cooperate in the recovery and return of cultural heritage. 
137      CLT-2000/CONF.201/8, Paris, 5 July 2000. The original draft of the article read, “Each 
State Party shall impose criminal, administrative [or civil] sanctions for importation of 
underwater cultural heritage which is subject to seizure under Art 9.” CLT-96/CONF.202/5 
Rev. 2, Paris, July 1999. 
138      Art. 17(2).
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which does not conform to the Convention.139 It has been shown through practice 
that, if properly conducted, seizure can be an effective way to create disincentives.
When exercising the right to seize artifacts, a State Party is obligated to “record, 
protect and take all reasonable measures to stabilise” pieces of underwater cultural 
heritage.140 Original drafts had used the term “conserve” rather than “stabilise”. 
Conservation of marine artifacts can be a costly and time-consuming activity, and 
thus requiring all State Parties to “conserve” would be overly burdensome. The 
stabilisation of recovered artifacts may imply a less onerous duty than to “conserve”, 
since stabilisation is a short-term solution to mitigate deterioration rather than long-
term conservation. This Article also does not impose a mandatory duty, but rather 
requires a coastal State to take all “reasonable” measures to stabilise artifacts. What 
is included within “reasonable measures” is dependent upon the infrastructure, 
technical expertise, facilities, etc. of the coastal State. Developing States without 
these resources may request the expertise of UNESCO and other interested States. 
Thus, Article 18(3) requires the seizing state to notify all other States that might 
have an interest in the seized underwater cultural heritage.141　　
The seizing State must decide on the ultimate disposition of the artifacts. 
Article 18(4) provides that: “a State Party which has seized underwater cultural 
heritage shall ensure that its disposition be for the public benefit taking into account 
the needs of conservation and research; the need for re-assembly of a dispersed 
collection, the need for public access, exhibition and education and the interests of 
any State with a verifiable link, especially a cultural, historical or archaeological 
link, to the heritage concerned.” The approach to deposition in this article fails to 
consider the benefits of the owner or a bona fide third party, which causes issues 
relating to the deprivation and compensation of private rights. In addition, should 
that heritage belong to the seizing state, interested State, the mankind or no one? 
The Convention does not cover issues of property rights, so it is unable to provide 
an answer to this.142
Article 18(4) attempts to ensure that that underwater cultural heritage should 
be preserved for the benefit of humanity. Unfortunately in Article 2(3) the term 
139     Art. 18(1).
140     Art. 18(2).
141     C. Forrest, A New International Regime for the Protection of Underwater Cultural Heri-
tage, International and Comparative Law Quarterly, Vol. 51, 2002, p. 548. 
142      Sarah Dromgoole, 2001 UNESCO Convention on the Protection of the Underwater Cultu-
ral Heritage, International Journal of Marine and Coastal Law, Vol. 18, 2003, p. 88. 
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“public benefit” is used instead of the term “the benefit of humanity”, which 
might suggest the national benefit of the seizing State or States. The Article may 
also suggest that consideration of public benefit be taken into account, instead of 
imposing a duty to do so.143
Article 17(3) requires that States Parties shall cooperate to ensure the 
enforcement of sanctions imposed under this Article. Originally, the duty to 
cooperate was phrased in a way that meant that it was mandatory, and included 
examples of areas in which States might cooperate, such as the production of 
documents or extradition.144 However, the complexities associated with many of 
these duties, especially that of extradition, proved to be problematic, and it was 
eventually agreed that this Article should not limit or list the manner in which 
States might cooperate.
C. Competent Authorities, Public Awareness, and Training
The preservation of the world’s cultural heritage requires the participation 
of every State within  the infrastructure of collective protection. Article 22 of the 
Convention requires that: “In order to ensure the proper implementation of this 
Convention, States Parties shall establish competent authorities or reinforce the 
existing ones where appropriate, with the aim of providing for the establishment, 
maintenance and updating of an inventory of underwater cultural heritage, the 
effective protection, conservation, presentation and management of underwater 
cultural heritage, as well as research and education.”
Originally the draft Convention had referred to the creation or improvement 
of a “national service” that would implement its terms. The establishment of such 
a national service, however, requires expertise and government financing, which 
may be an obstacle for many developing States. Although UNESCO is able to 
provide some technical expertise, it is unable to provide the necessary financial 
aid. The use of the term “competent authorities” suggests an organization that will 
not necessarily implement the Convention within a State’s territory, but rather an 
143     C. Forrest, A New International Regime for the Protection of Underwater Cultural Heri-
tage, International and Comparative Law Quarterly, Vol. 51, 2002, p. 548. 
144     Art. 10(2) of the secretariat draft stated that: “States Parties agree to cooperate with each 
other in the enforcement of these sanctions. Such cooperation shall include but not be 
limited to, production and transmission of documents, making witnesses available, service 
of process and extradition”, CLT-96/CONF.202/5 Paris, Apr. 1998. 
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administering organization with the provision of the necessary infrastructure to 
implement the provision of the Convention, which might include a national service, 
as its aim. This may, however, be beneficial to developing states that may be unable 
establish national services to the extent that developed States could.145 A uniform 
national service cannot be established in all States. With this in mind, Article 21 
requires States to “cooperate in the provision of training in underwater archaeology, 
in techniques for the conversation of underwater cultural heritage and, on agreed 
terms, in the transfer of technology relating to underwater cultural heritage”.
Article 20 of the Convention has received little attention and has not been the 
subject of much negotiation at expert meetings, yet it arguably contains the most 
important tool for the preservation of underwater cultural heritage.146 This Article 
requires that “Each State Party shall take all practicable measures to raise public 
awareness regarding the value and significance of underwater cultural heritage 
and the importance of protecting it under this Convention.” There was, however, 
one alteration made during negotiations which replaced the term “education” 
with “public awareness”.147 It could be argued that the use of the term “public 
awareness” places a less burdensome duty on States, requiring only an awareness 
rather than requiring the education of the public, which may include formal 
training.148
Article 21 of the Convention requires States to “cooperate in the provision 
of training in underwater archaeology, in techniques for the conversation of 
underwater cultural heritage and, on agreed terms, in the transfer of technology 
145    This problem is recognized in the 1972 World Heritage Convention, which states that: 
“protection of this heritage at the national level often remains incomplete because of the 
scale of the resources which it requires and of the insufficient economic, scientific and 
technological resources of the country where the property to be protected is situated.” 
146     Education and public awareness are important features of many international conventions 
aimed at the protection of world cultural and natural heritage. See, e.g., Art. 10 of the 
1970 UNESCO Convention, Art. 7 of the 1954 Hague Convention and Art. 12 of the 1956 
UNESCO Recommendations. See also J Gifford, M Redknapp and N Fleming, UNESCO 
International Survey of Underwater Cultural Heritage, World Archaeology, Vol. 16, 1985, p. 
374.
147    Art. 15 of the negotiating draft provided that, “each State Party shall endeavor by 
educational means to create and develop in the public mind a realization of the value of 
the underwater cultural heritage as well as the threat to this heritage posed by violations of 
this Convention and non-compliance with the Rules of the Annex”, CLT-96/CONF.202/5 
Rev. 2, Paris, July 1999, 11. 
148     A highly successful education and training programme is run by the Nautical Archaeolo-
gical Society, and run in a number of states, including the US, South Africa, and Australia. 
See further at http://www.nasportsmouth.org.uk. 
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relating to underwater cultural heritage”. The establishment of training facilities 
is not only expensive but also highly technical, placing it out of reach for many 
developing States. 149 Many of these States will require aid from developed 
States, particularly those with a rich tradition in underwater archaeology and the 
conservation of underwater cultural heritage. Thus Article 21 includes an obligation 
to cooperate in the transfer of technology. It is, however, unlikely that all States 
will allow the transfer of technology related to defence. As such, the transfer of 
technology will be on terms which are agreeable to the transferring State.
D. International Cooperation for the Protection of 
    Underwater Cultural Heritage
Underwater cultural heritage, whether found in international or coastal 
waters, often has an international character, either in the origin of the vessel, its 
components, crew, cargo, or trading route. As such, it may be of archaeological, 
historical or cultural interest to a number of nations, thus giving rise to both a 
potential national and international interests as it reflects the common heritage of 
humankind. It is therefore incumbent on any State engaged in activities directed at 
underwater cultural heritage to endeavour to cooperate with other States that might 
be interested. While the duty to cooperate is evident in the preamble, the general 
principles and the jurisdiction structure, it has crystallised in a more concrete form 
within two provisions of the Convention, namely, in the collaboration of certain 
activities directed at underwater cultural heritage and the development of regional 
agreements.
Article 19 requires that “States Parties shall cooperate and assist each other 
in the protection and management of underwater cultural heritage under this 
Convention, including, where practicable, collaborating in the investigation, 
excavation, documentation, conservation, study and presentation of such heritage” 
and “To the extent compatible with the purposes of this Convention, each State 
Party undertakes to share information with other States Parties concerning 
underwater cultural heritage, including discovery of heritage, location of heritage, 
149    The Group of 77 stated that: “the convention can only be effective if a sufficient level 
of human and technological resources for appropriate protection of underwater cultural 
heritage can be assured; therefore the Convention should provide a system of capacity 
building, transfer of technology and training”. CLT-2000/CONF.201/3add, Paris, June 
2000, 10. 
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heritage excavated or recovered contrary to this Convention or otherwise in 
violation of international law, pertinent scientific methodology and technology, 
and legal developments relating to such heritage.” State parties ultimately realised 
that making information regarding underwater cultural heritage public may put the 
artifacts in danger. As such, States are required, as far as their national legislation 
allows, to keep such information confidential.150
The preservation of underwater cultural heritage has been the subject of a 
number of regional and bilateral agreements.151 A number of States, most notably 
the European and Latin American/Caribbean States, were concerned that the 
Convention would inadequately protect underwater cultural heritage within certain 
regions and wished to ensure that they would be able to introduce more stringent 
protective measures at a regional level.152 Promotion of regional agreements may 
enable the realization of certain objectives of the Convention, such as assistance 
in the creation of public awareness and training. For this reason, Article 6(1) 
encourages State Parties “to enter into bilateral, regional or other multilateral 
agreements or develop existing agreements, for the preservation of underwater 
cultural heritage”. It is noted that the creation of numerous regional and bilateral 
agreements would unfortunately create a fragmented regime. Such a regime would 
be contrary to the very aim of the Convention. The Convention established the 
150      Art. 19(3).
151     Examples of bilateral agreements include the Treaty of Cooperation Providing for the 
Recovery and Return of Stolen Archaeological, Historical and Cultural Properties entered 
into between the US and Mexico on 17 July 1970; the Agreement for the Recovery and 
Return of Stolen Archaeological, Historical and Cultural Properties entered into between 
the US and Peru on 15 Sept 1981; and the Agreement Between the Government of the 
United States of America and the Government of Canada Concerning the Imposition 
of Import Restrictions on Certain Categories of Archaeological and Ethnological 
Material. The use of bilateral or regional agreements may be of particular importance 
for the preservation of identifiably historic wrecks. For example, the US has attempted 
to conclude a multi-lateral agreement to protect the wreck of the Titanic. Although no 
regional agreement exists in this respect, an analogous agreement may be the agreement 
concluded by Scandinavian Countries in order to protect the site of the wreck of the 
Estonia. See C. Forrest, A New International Regime for the Protection of Underwater 
Cultural Heritage, International and Comparative Law Quarterly, Vol. 51, 2002, p. 522, 
note 188. 
152    The Latin American group, led by the delegation from the Dominican Republic, com-
plained about the slow pace of negotiations and stated that, if the process was not sped up, 
that they would consider establishing a regional agreement on the basis of the Declaration 
of Santo Domingo, which purports to implement many of the provision of the UNESCO 
draft. The Declaration of Santo Domingo was endorsed by the X Forum of Minister of 
Culture and Offices Responsible for Cultural Policies of Latin America and the Caribbean, 
4-5 December 1998.
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idea of protection of underwater cultural heritage, and the rationality behind the 
allowance of regional and bilateral agreements lies in expanding these advanced 
ideas to create an effective protection regime. Therefore, the Convention requires 
that: “All such agreements shall be in full conformity with the provisions of 
this Convention and shall not dilute its universal character. States may, in such 
agreements, adopt rules and regulations which would ensure better protection of 
underwater cultural heritage than those adopted in this Convention.”153
VII. Conclusion
Like all other international conventions, the development of this Convention 
has included tremendous political pressure and has been impacted by maritime 
powers, including the US and UK.154 As such, the final text was significantly 
different than the 1998 draft: Issues of ownership and abandonment were deleted, 
the relation between the Convention and salvage law was clarified, warships and 
state-owned vessels are now subject to the Convention, the scope of the Convention 
has become more narrow, and efforts to extend the jurisdiction of coastal states 
was unsuccessful. Whether or not the Convention will take effect is uncertain. 
Delegates from the US155 and UK have declared that they will not support the 
Convention, while Canada has stated that it is prepared to discuss its approval and 
implementation process. Meanwhile, a number of provisions in the Convention 
have been questioned, such as the lack of a system of ownership and its tendency 
to sacrifice the economic value of underwater cultural heritage to protect its 
archaeological value.156
In spite of this, the Convention has been somewhat successful. First, it is 
the first general document for the protection of underwater cultural heritage 
153    C. Forrest, A New International Regime for the Protection of Underwater Cultural Heri-
tage, International and Comparative Law Quarterly, Vol. 51, 2002, p. 553.  
154      Especially France, Germany, Japan, the Netherlands, Norway and Russia. All these States 
casted negative votes or abstained from voting, except that Japan casted an affirmative 
vote.
155         The US strongly opposed certain articles such as Articles 9 and 10, assuming that they ha-
ve deviated from the UNCLOS. See Sean D. Murphy, U.S. Concerns Regarding UNESCO 
Convention on Underwater Heritage, American Journal of International Law, Vol. 96, 
2002, pp. 469~470. 
156     Lauren W. Blatt, SOS (Save Our Ship)! Can the UNESCO 1999 Draft Convention on the 
Treatment of Underwater Cultural Heritage Do Any Better?, Emory International Law 
Review, Vol. 14, 2000, p. 1581. 
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at the international level; second, during negotiations states were able to find 
common ground on many important issues; third, it is consistent, in principle, with 
UNCLOS; and fourth, the terms used within the final version have effectively 
promoted its general application.157 “Therefore, even though the new Convention 
doesn’t follow the theoretical path in traditional maritime law, it does, as discussed 
above, reasonably build a set of legal regulations, countering the traditional way of 
commercializing underwater cultural heritage. We can say that the 1982 UNCLOS 
has established a solid regime for the boundary determination in marine law; and 
further, the new 2001 UNESCO Convention sets the new rules for protection of 
underwater cultural heritage located within different water boundaries in the world. 
These rules are non-commercial rules in public law.”158
China has attached great importance to the protection of underwater cultural 
heritage. Issued on 20 October 1989, the Regulations of the People’s Republic of 
China Concerning the Administration of the Work for Protection of Underwater 
Cultural Relics provides a specific management system for the protection of 
underwater cultural heritage and is considered by Western scholars as “a system 
developed through specific analysis of actions taken in other States, which puts 
China to a leading position in this aspect.” These Regulations distinguish the 
jurisdiction according to the state of origin of the cultural relics,159 however the 
regulations in the UNESCO Convention on the Protection of the Underwater 
Cultural Heritage are not provided in this manner. As such, it is likely that 
disputes will arise regarding the protection and recovery of underwater cultural 
heritage originating from China.160 Although this may be the case, the system of 
157      Guido Carducci, New Developments in the Law of the Sea: The UNESCO Convention on 
the Protection of Underwater Cultural Heritage, American Journal of International Law, 
Vol. 96, 2002, pp. 433~434. 
158    Kuen-chen FU, On the 2001 UNESCO Convention on the Protection of the Underwater 
Cultural Heritage, in Essays on International Law of the Sea, Xiamen: Xiamen University 
Press, 2004, pp. 17~18. (in Chinese)
159     According to Articles 2 and 3, China shall own and exercise jurisdiction over all cultural 
relics of Chinese origin, or artifacts unidentified of foreign origin that remain within 
Chinese inland and territorial waters, and cultural relics that are of Chinese or unidentified 
origin that remain in sea areas outside of Chinese territorial waters but are still under 
Chinese jurisdiction according to Chinese law. For cultural relics of Chinese origin that 
remain in sea areas outside of the territorial waters of any foreign country but are under 
the jurisdiction of a certain country, or in the high seas, the state shall have the right to 
identify the owners of the objects.
160    Kuen-chen FU, On the 2001 UNESCO Convention on the Protection of the Underwater 
Cultural Heritage, in Essays on International Law of the Sea, Xiamen: Xiamen University 
Press, 2004, pp. 14~15. (in Chinese)
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coordinating states and meetings established in the Convention safeguards China’s 
right to actively participate in the protection of its underwater cultural heritage. In 
addition, the relation between economic and archaeological value of underwater 
cultural heritage is an integral aspect of the Convention, which may be useful if 
integrated into China’s regulations in order to develop new ideas on protection of 
underwater cultural heritage.
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